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THE ENGLISH CONSTITUTION 



EEIGN OF CHARLES THE SECOND. 



I 



INTRODUCTORY CHAPTER. 

CJiE WILLIAM BLACK3T0NE, in the peroration of hie Com- 
^ mentariea, thim expresses himself concerning the English 
Constitution in the reign of King Charles the Second, 

" Immediately upon the restoration of King Charles the 
Second the principal remaining grievance, the doctrine and 
consequences of military tenures, was taken away and abolished, 
except in the instance of corruption of inheritable blood, upon 
attainder of treason and felony. And though the monarch, in 
whose person the regal govemment was restored, and with it 
oui- ancient constitution, deserves no commendation from poa- 
terity, yet, in his reign, (wicked, sanguinary, and turbulent as it 
was,) the concurrence of happy circumstances was such, that 
from thence we may date not only the re-establishment of our 
Church and Monarchy, but also the complete restitution of 
English liberty, for the first time since its total alxilition at the 
conquest. For tberoiu not only these slavish tenures, the badge 
of foreign dominion, with all their oppressive appendages, were 
removed irom incumbering the estates of the subject ; but also 
an additional security of hia person from imprisonment waa 
obtained, by that great bulwark of our constitution, the haheaa 
corjjus act. These two statutes, with regard to our property and 
persons, form a second Magna Ckarta, as beneficial and effectual 
as that of Kunning-Mead. That only pruned the luxuriances of 
the feodal system ; but the statute of Charles the Second 



cxtiii^ated all its elaveries ; except perhaps in copyhold tenure ; 
and there also they are now in great measure cotTvated by 
gradual custom, and tbe interposition of our courts of justice. 
Magna Chorta only, in general terms, declared, that no niitn shall 
be imprisoned contrary to law : the habeas corpii» act points bim 
out effectual means, as well to release himself, though committed 
even by the king in council, as to punish all those who shall 
thus unconstitutionally misuse him. 

"To these 1 may add the abolition of the itrci-ogatives of 
purveyance and pre-emption ; the statute for holding triennial 
parliaments ; the test and corporation acts, which secm-e both our 
civil and religious liberties ; the abolition of the writ de hterettco 
comhurendo; the statute of frauds and perjuries, a great and 
necessary security to private property; the statute for distri- 
bution of intestates' estates, and that of amendments anijeojnih, 
which cut off those superfluous niceties which so long had dis- 
graced our courts ; together with many other wholesome Acts that 
were passed in this reign, for the benefit of navigation and the 
improvement of foreign commerce : and the whole, when we 
likewise consider the freedom from taxes and armies which the 
subject then enjoyed, will be sufficient to demonstrate this truth, 
' that the constitution of England had anived to its full vigour, 
and the true balance between liberty and prerogative was happily 
established by law, in the reign of king Charles the Second.' 

" It is far from my intention to palliate or defend many 
very iniquitous proceedings, contrary to all law, in that reign. 
What seems incontestable is this ; that bi/ the hw, as it then 
etood, (notwithstanding some invidious, nay dangerous, branches 
of the prerogative have since been lopped off, and the rest more 
clearly defined,) the people had as large a portion of real liberty, 
as is consistent with a state of society; and sufficient power, re- 
siding in their own hands, to assert and preserve that liberty, 
if invaded by the royal prerogative ; for which I need but appeal 
to the catastrophe of the next reign." 



t 




IXTRODLtTOBY eilAPTER, 



Sir William Blackstone eubjoins, in a note, " Tho pouU at 
time at which I would chn^ to fix thU tbe<a«tical peilKtiaa 
of our public Uw is in the jeax 1679; after the Itahtas rvrpma 
Act was passed, and that for licencing Ihe preas bad expired; 
though the years which imraediately followed it weie times of 
great 2>racticat oppreasion." 

&Ir Fox, to the Introduction to his Histoij of the reigQ of 
James the Second, adopts Blackstonc's remarks, Imildin^ on 
them a superstructure of political reSections. 

" The reign of Charles the Second fomu one of the most 
singular, as well as of the moat important perioda of hiatorj-. 
It is the era of good laws and bad goTemment. The abolition 
of the Court of Wards, the repeal of the Writ De Hseretico Cotn- 
turendo, the Triennial Parliament Bill, the establishment of the 
rights of the House of Commons in regard to im])eachinent, the 
expiration of the License Act, and above all, the glorious statute 
of Habeas Corpus, have therefore induced a modem writer of 
great eminence to fix the year 1679 as the period at which ouj 
constitution had arrived at its greatest theoretical perfection; 
but he owns, in a short note upon the passage alluded to, that 
the rimes immediately following were rimes of great practical 
oppression. What a field for meditation does this short obscr- 
varion, fi-om such a man, furnish ! What reflections does it not 
suggest to a thinking mind, upon the inefficacy of human laws, 
and the imperfection of human constitutions! We are called 
from the contemplation of the progress of our constitution, and 
our attention fixed with the most minute acctu-acy to a particular 
point, when it is said to have risen to its utmost perfection. 
Here we are then at the best moment of the beat constitution 
that ever human wisdom framed. What follows? A time of 
oppression and misery, not arising from external or acddental 
causes, such as war, pestilence, or famine, nor even from any 
.finch alteration of the laws as might be supposed to impair tins 
j^asted perfection, but from a corrupt and wicked admini.'itralimi. 
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which all the so-much-admired checks of the constitution wero I 
not able to prevent. How vain then, how idle, how presumpta- I 
0119, is the opinion, that laws can do everything ! and how weak I 
and pcrniciouB the maxim founded upon it, that measures, not I 
men, are to he attended to!" 

To the like effect, Lord John Russell, in his History of the 
English Groverment, writes, that in the period of the reign of 
Charles II., are to he found " the worst of governments, the best I 
of laics." To these eulogies on the Constitution may be added 
one of Dryden, in his Threnodia Atigustalia, on that national 
felicity wliich is the natural result of a true balance between 
liberty and prerogative, and a freedom from taxes and armies. 

Our British heaven was all serene, 
'So threatening clond was uigh, 
Not the least wrinkle to deform the sky, 
We liv'd as uuconceiu'd and happily 

As the first Dge in nature's golden scene ; 
Supine aroidst our flowing store, 
We slept securely, and we dreamt of more ; 
When suddenly the thunder-clap was heard. 
It ttiok us unprejiai-'d, and out of guard. 
Already lost before we fear'd. 

The amazing news of Charles at once were spread, 

At once the general voice declar'd, 
" Our gracious Piince was dead." 

Thou didst hia gracious reign prolong. 
Even in thy Saiata' and Angels' wrong ! 



It is proposed to inquire into the state of the English Con- 
stitution in the reign of Charles the Second. K, in the result, 
it may appear that the Constitution has been subsequently im- 
proved rather than deteriorated, it will, nevertheless, be consist- 
ent with the history of the coimtry, if bad government should 
be found to have been productive of good laws ; and thus that 
King Charles II, may stand in unenviable rivalry with King 
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SCharles the Fii-st and King Jolin, Of the English Constitution 
mh may be said that it^ most notable bulwarks have resulted 
I from ita moat flagrant violations. 



Duria ut Ilex tonsa bipeanibua, 
Per dauDa, per ceedea, ab ipso 
Ducit opes, luiimiinique fetro. 

It may avoid ambiguity as to the purport of the present 
I inquiry to state, that it will embrace the public law in force in 
Ithe reign of Charles II., and not exclusively the statutes passed 
■At that era. Thus, to the credit side of constitutional perfection 
I in the reign of Charles It. may be carried any revivals, in that 
I reign, under the designation of statutes, of any ordinances of 
Barebones ; just as the Commonwealth man-of-war, the Naaeby, 
took, at the Restoration, the name of the Royal Charles. And, 
I in like manner, there may be carried to the opposite side of the 
I sccoimt a law for hanging and eviscerating alive Roman Catholic 
I Priests, made, indeed, by Elizabeth, but kept, and, in numerous 
I instances, enforced nnder Charles II., as Dryden expresses him- 
[ self concerning that same law : 

O let their crime in Jong oblivion sleep I 
'Twaa theirs, indeed, to niai-e, 'tia jovr'a to knep. 
Unjust, or just, is all the question now ; 
'Tis plain, that, not repealing, you allow. 

Further, it is not intended, in the present inquiry, to follow 
I Sir William Blackatone in a review of laws not contributing to 
I the vigour of the Constitution, with whatever other vigour they 
I may he endowed. The statutes of Frauds, Distributions, Jeofails, 
I and the laws for the improvement of navigation and foreign com- 
I merce, which he adduces, may appear irrelevant to the perfection 
[ of the Constitution, to which point they are applied by him. 
Many of them are, moreover, diametrically opposed to received 
I principles of political economy, a science which had not ita birth 
I in the reign of Charles II. And as regards the generality of 



6 INTHODUCTOKY CHAPTEB. I 

them, it may be confidently maintained that the Legialatvirea 
whicli have rejiealed ov ejstensively modified them, Iiave not, 
during the space of two hmidred years, been purauing altogether 
a downward course, nor been employed in gilding refined gold, 
painting lilies and perfuming violets. Whether we turn our 
attention to civil or ciiminal laws, those of foreign or domestic 
commerce, of landed or personal property, we shall, probably, 
agree with one of the brightcBt ornaments of the reign of Charles 
II., Sir Matthew Hale, that, however wise may have been our 
legislators two hundi-ed years ago, "Time is the wisest thing 
under heaven." 

With regard to Blaekstone's opinion of the temporary felicity 
of the country arising from an exemption in the reign of Charles 
II. from taxes and armies, it may appear as irrelevant to a ques- 
tion concerning the vigour of the Constitution, as if its imbecility 
were to be inferred fix)m the great Plague of 1665, or the Fire of 
London, Nevertheless, a brief examination of Blaekstone's re- 
marks upon these topics may serve to remove prejudice from the 
threshold of this investigation, by making it plain, that, wliere 
optimism is at issue, the reflections of tlie great Commentator 
who first drew down English Law from the clouds, are to be 
perused with grains of allowance. 

Were Blaekstone's statements concerning taxe3 and armies 
in the reign of Charles II. nearer the truth than they may be 
found, there would have to be considered, iu the opposite scale, 
that, by the ancient Constitution, the demands of the public 
service were supplied not merely by laxes, but, in a great mea- 
sure, from the royal domains, and confiscations, with multifarious 
items of casual revenue. These sources are now almost dried np, 
and their places supplied by taxes. Neither did it redound to 
the honour or happiness of a nation, that its king may have 
sometimes postponed tlie taxing of his subjects, because it would 
have necessitated the holding of a Parliament, to which course 
he preferred being the pensioner of a foreign monarch, shutting 
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le exchequer in violation of public credit, chaffering away 
:irk, a trophy of national valour, tarnishing the flag of Eiig- 
by a piratical attempt on the Dutch Smyrna fleet. And 
although Charles II. had not burthened hia subjects with an 
army, he would have owned the soft impeachment of a navy 
from the Muse of Waller: 

Hia club AJcides, Phcubua haa his bow, 
Jove has hia thunder, and your navy, Yoil 

But Blackstone's statements as to freedom from taxes and 
armies in the reign of Charles II. are contradicted by the statutes, 
by parliamentary debates, and by contemporary historians. As 
to taxes, — Mr Hallam writes that " it appears, that, in the first 
seven years of Charles II., the nation paid a greater sum in taxes 
than in any preceding period of the same duration." The first 
parliamentary imposition known in England of hearth-money 
payable equally for every hearth, however unequal the tenement 
it warmed, was by a statute of Charles II. At the Revolution 
this tax was a grievance of which the nation made early and 
loud complaints. Accordingly, by the statute 1 William and 
Mary, Stat, 1, c. 10, hearth-money was declared to be " not only 
a great oppression to the poorer sort, but a badge of slavery upon 
the whole people, exposing every man's house to be entered into, 
and searched at pleasure by persons unknown to him ; and, 
therefore, to erect a lasting monument of their majesties' good- 
ness in every house of this kingdom, the duty of hearth-money 
"was taken away, and abolished'," 

The Excise was an invention of the Commonwealth, but was 
revived and made hereditary in the reign of Charles II. ; the maxim 
holding in fiscal impositions, jus est et ab hosle doceri. Black- 
stone writes that the " very name of Excise, from its first original 
to the present time, has been odious to the people of England." 



' See Mr Mueaulay's tal>le.Mi of hearth-m 
History. 
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INTBODUCTORT CHAPTEH. 

It appears from the writhiga of Marvell, that in the time i 
Charles II. the Excise was not leas hateful than in that of 9 
Robert Walpole, or when Dr Johnson inveighed against it j 
his Dictionary, Marvell writes of Excise: 

A thotisanil hands slie has, a thousand eyes, 
Breaks into shops, and into cellars pries. 
With hundred rows of teeth the shark exceeds, 
And on all trades, like Caaaowar, she feeds. 

A speaker of the House of Commons, in the year 1G66, thus 
explains one of the several Poll-X&TLes imposed in the reign of 
Charles II. " Because the greater part of taxes for the previous 
twenty-six years have Ijeen laid upon Janch ; hut a little weight 
lying always upon one shoulder, will, at length, liecome uneasy, 
though, being shifted sometimes to the other, there will be some 
refreshment." It may be observed that, in the Po/t-tax Acta of 
Charles II., the tax is demandable for persons above the age of 
sixteen, the very age and provision, which, by an indecent ex- 
amination into the age of a female, occasioned the famous insur- 
rection of Wat Tyler. Soutbey, who has dramatised the poll- 
tax and its insurrection, makes his hero designate it as a tax 

" Forsooth for liberty to wear my head." 



Without attempting to detail all the new taxes i 
the reign of Charles 11., it may be noticed that, in his reign, we 
read of taxes upon new buildings, upon the wages of domestic 
eervants, and the first erection of turnpikes. What might have 
been thought likely to have struck the attention of Blaekstone, 
there is an act of Charles II. (sometimes called the first stamp 
act}, which is entitled "An Act for laying impositions on pro- 
ceedings at law." 

As regards Armies, we read, in 1673, of the House of Com- 
mons voting "A standing army a grievance;" besides com- 
plaints, about the same time, of billeting contrary to the Petition 
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' of Rigtt, pressing foraoldiera, and martial law. In 1677 Charles 
II. suddenly raised an army consisting of between twenty and 
thirty thousand men, under pretence of employing them against 
France. We find subsequent statutes for granting supplies nicely 
calculated for the specific purpose of jiaying off and disbanding 
the army levied in and since 1G77. A ti'easTirer of the navy 
was impeached for lending a sum of £90,000 specifically appro- 
priated to the use of the navy, for the use of the army. Several 
of the present regiments of our army were coeval or contempo- 
rary with the reign of Charles II., as the Coldatream Gnards, 
the Life Guards, the Oxford Blues, the Royals, the King's own, 
the Queen's own, the Buffs, the' Fusileers'. A conversation 
touching the feasibility of surprising the King's Guards, was 
the comer-stone of Lord Russell's imputed treason. Evelyn in 
hia Diary, under the date of the 29th of June, 1678, writes: 
"Returned by Hounslow Heath, where we saw the new raised 
arm]/ encamped, designed against France, in pretence at least ; 
but which gave umbrage to the Parliament, Hia Majesty and 
a world of company were in the field, and the whole arm^ in 
battalia, a very glorious sight." 

It is more important than to accomulate proofs of a reign of 
taxes and armies, as regards the present inquiry, to consider, 
how far the '"practical oppression" and the "many iniquitous 
proceedings contrary to all law," which Blacketone admits to 
have disgraced the reign of Charles II,, and which Fox con- 
trasts with the alleged theoretical perfection of the Constitution 
in that reign, were, in any way, consequences of the Constitution 
being deficient in the perfection attributed to it. It will, pro- 
bably, appear in the course of this work, that grievous oppression 



' The Coldatraani foot-guarda were formed in i5Go, when two regimenta wero 
added to one raiaed ten years previously ttt Coldstream, by Monk. The Scotch 
Eoyala were bronght over from France at the Reatoration ; the Ojford Blues, bo 
called from their first comnmnder, Aubrey, Earl of Oiford, were raised in i66i. 
The bnU^la-letttherad 31^, m 1665 ; the aistfoot, armed with/u«7a, in 1678. Eve- 
lyn mentions the introduction of ffreaadiert. 
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was often inflicted without any infraction of statute law, still 
less of the common law of the reign ; that the wickedneaa of 
men in high places was, in a great measure, engendered and 
encouraged hj badness of law ; and that the king, the Ministers 
of State, Judges, and Joi'ies, however viciously inclined, could 
never have accomplished the mischiefs they perpetrated, but 
through the imperfections of the Constitution. Were the Con- 
stitution of the reign of Charles II. to be restored, a phenomenon 
would soon be witnessed similar to that of the era of recurring 
events sung of by the ancient poets, when there might recur 
another Cahal, another Peneion-Treaty of Dover, other Chief 
Justices Scrogga and Jeffi-eys, other State-murders under pre- 
texts of Popish, Rye-house and Meal-Tub or analogous Plots. 

It is deserving of notice that the alleged theoretical perfec- 
tion of the Constitution in the reign of Charles II. is not deemed 
by Blackstone incompatible with the existence of some " invi- 
dious, nay, dangerous branches of the prerogative which have 
since been lopped off or more clearly defined;" and that, with 
regard to his appeal to the catastrophe of the reign of James II., 
it may not seem reasonable to ascribe the successful resistance 
of the nation which achieved that triumph to the public law 
established in the reign of Charles II., seeing that no chapter 
on the expulsion of bad kings, and changing the line of royal 
Buccession, has ever been found in the Book of the Constitution. 

The Constitutional Law in force in the reign of Charles II., 
will, in the succeeding chapters, be treated of under the following 
heads: (1) The Sovereign. (2) The Parliament. (.^) The 
Established Church. (4) Liberty of Conscience. (5) Ijiberty 
of the Person, (6) Liberty of Property. (7) Liberty of the 
Press. (8) Procedure in prosecutions for State Offences. 



CHAPTER II. 

TUE SOVEREION. 

IN the conferences held "by the Deputies of Parliament witb 
Cromwell for the purpose of inducing him to accept the title 
of King, it -was an argument nrged by the Deputies, that the 
limits of the authority of a King were familiar to the community, 
whereas those of a Protector could not he made household know- 
ledge hy any new charter. It may appear, however, that the 
royal prerogative in England hefore the Revolution has resem- 
bled the chameleon in its changes of aspect ; and that what -was 
fiimiliar prerogative in the reign of Charles II. would appear 
extravagant in that of Queen Victoria, It ia to he inquired 
whether according to the law as it stood in the reign of Charles 
II,, the prerogative of the Sovereign had attained the acme of 
perfection. 

It is proposed to consider the subject of Constitutional Law 
as regards the Royal Prerogative, under the following heads : 
(1) The maxim that "the King can do no wrong," (2) The 
Dispensing and Suspending Powers. (3) The State Offences 
of High Treason and Sedition. (4) Proclamations. {5} State 
Oaths. 

(1) The King can do no wrmig. 

The moral paradox that the " King can do no wrong," is a 
formula for expressing an important constitutional doctrine, that 
no mismanagement in government is imputable personally to 
the Sovereign, whilst, nevertheless, no wrong can be done to the 
people, without a remedy. Whence it follows, as a corollary, 
tliat all acts of State must be performed by responsible Ministers. 
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The rule that the king can do no wrong has been wisely 
trived for tlie purpose of avoiding civil confusion, "bj interpoaing 
a state-conductor to avert the lightning of popular frenzy <^ 
justice from the Sovereign's worthy or unworthy head. 

This constitutional maxim had not attained ita full vigour 'j 
in the reign of Charlea II. Thus the Earl of Danby was ac- 
cuaed of Iiaving negotiated for a pension to be settled by Louis 
XIV. on King Charles, aa the price of services detrimental to 
the liberties and religion of the people of England, This nego- 
tiation was evidenced by a letter that the Earl had written to 
the British Ambassador at Paris, in the following terms ; it was 
dated, London, March 25, 1678. 

" In case the conditions of peace shall be accepted, the king- 
expects to have six millions of livres a yeai, for three years, 
from the time that this agreement shall be signed betwixt hia 
Majesty and the King of France ; because it will, probably, bo 
two or three years before the Parliament will be in Immour to 
give him any supplies, after the making of any peace with 
Trance; and the ambassador here has always agreed to that 
sum, but not for so long time. If you find the peace will not 
be accepted, you are not to mention the money at all ; and all 
possible care must be taken to have this whole negotiation as 
private aa is possible, for fear of giving offence at home ; where, 
for the most part, we hear in ten days after of any thing that is 
communicated to the French ministers." — " TJtis htter is writ 
hy my order. C. R." 

The House of Commons proceeded constitutionally to impeach 
the Earl of Danby. The impeachment was prefen'ed in the 
year 1678 ; but although the Commons, during the remainder of 
the reign of Charles II. never relaxed in the prosecution of it, 
and the King did not die till 1685, Danby was never brought 
to trial. The imperfection of the Constitution furnished Charles 
with means of screening his minister, whereby the people were 
taught to regard himself as a wrongdoer without a scape-goat. 
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Thus, in the reign of Charles II., the Sovereign might, without 
an indlsputaTjle violation of the then existing Constitution, have 
boasted concerning his Prime Minister what AnJiew Marvell 
inserted among his " Royal Eeaolutioiis :" 

And I will assert him to such a degree, 

That all his foul treasons, though daring and high. 

Under 1117 hand and seal shall have indenmity. 

In a similar spirit, when Lord Gnilford, after his impeach- 
ment had been voted by the House of Commons for preparing 
a Proclamation against Petitions for a Parliament, and when he 
was presiding with very dejected looks in the House of Lords, 
the King (as his brother relates) came and clapped himself down 
close by him on the woolsack, and said, " My Lord, be of good 
comfort, I will never forsake my fi-ieuds aa my father did." 

The following instances of the assumption of irresponsible 
power by Charles H., indicate, fiirther, that the maxim of "the 
King doing no wrong" was not only slighted by the Sovereign, 
but was also not duly appreciated, still less vigorously enforced 
by the nation. We have an example of Charles II. personally 
transacting the official business of a Lord High Admiral, 
Evelyn, in his Diary, under the date of the 12th of May 1684, 
writes, "I returned to London when I found the Commiaaioners 
of the Admiialty abolished, and the office of Admiral restored 
to the Duke, as to the disposing and ordering all sea-business, 
But his Majesty signed all petitioua, papers, warrants, and com- 
missions, that the Duke, not acting as Admiral by Commission 
or office, might not incur the penalty of the late Act against 
Papists and Dissenters holding offices, and refusing the teat. 
Every one was glad of this change." 

In one instance the Legislature itself appears to have ignored 
the maxim that the "King can do no wrong ; " for by the Act 
of the 13th and 14th Charles II,, c. 33, for licensing and restrict- 
ing the Press, the King is authorized under his Sign Manual to 
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grant warrants for tlie searching after and seizing unlicensed 
seditious tooke, and for the arrest of offenders. K we could 
suppose the Liberty ol the Press to te by an Act of this day- 
trampled upon by a licenser, yet, according to the present prin- 
ciples and practice of the Constitution, the Sign Manual would^ 
be directed to be countersigned by a Secretary of State. 

The abases of the Great Seal in the reign of Charles II,, 
indicate that where the King did wrong there was no adequate 
practical redress against hia Ministers. Witli respect, indeed, to 
the sealing of Cbarles's second Declaration of Indulgence, Lord 
Keeper Bridgman for a time refused to affix the Great Seal tc 
it ; but he was afterwards induced to comply. It is not correct, 
as Burnet represents, that the Seal was transferred to Lord 
Shaftesbury in order that it might be affixed to the Declaration ; 
this is shewn hy Lord Campbell from dates in which his Lord- 
ship is borne out. But Bridgman was abruptly removed from 
the Chancellorship before the next Session of Parliament, ap- 
parently on account of his scruples upon this and some other 
occasions, one of which Burnet represents to have been his 
refusal to seal a commission for martial law. His less scrupulous 
Sttccessor, Lord Shaftesbury, 
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A dai-ing pilot in extremity, 
Pleas'd with the danger, when the « 
Ho sought the storms, 
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commenced his administration by issuing TVTits of bis own 
authority for the election of new members to fill up all the 
vacancies that had occurred in the House of Commons during 1 
a protracted recess ; he likewise maintained that, as the writa 
issued under the Great Seal, it was for the Chancellor, and not 
for the House of Commons, to decide on the validity of the 
elections. 

With regard to pardons under the Great Seal. The pardon 
of Blood was almost as flagrant a violation of Justice as (to u 
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^the King's own expression to Clarendon) the "putting out of 
I the way" of Vane. Shaftesbury stipulated for a pardon when he 
took office ; and the first act of his successor Lord Nottingham 
waa to seal his pardon in the nature of a plenary indulgence, 
Marvell, after mentioning that the Duke of Monmouth with 
several yoimg noblemen had encountered the watch at midnight, 
and had killed a beadle, who begged for bis life on his knees, 
adds, " They have all got their pardons for Monmouth's sake, but 
it ia an act of great scandal." It had been well for the memory 
of Charles II., if " for Monmouth's sake" he had pardoned Lord 
Russell and Algernon Sidney, Lord Howard's evidence against 
whom eq^ually or more strongly implicated Monmouth, who was, 
nevertheless, pardoned. This at least the King might have con- 
ceded, if not emulous of the filicidal Brutus, but adopting the 
sentiments of Lis own Laureat, in an amended edition of the 
Ahealom and Achiiophel: 

But, oh 1 that yet be would repent and live, 

How easy 'tia for parents to forgive. 

With how few tears a pardon might be won 

EVoni nature pleading for a darling aon ! 

So fragile was deemed any reliance, in regard to pardons, on 
the maxim that the King can do no wrong, and the consequent 
responsibility of Ministers for actawhichcjuahaveany legal validity 
in his name, that, by the Habeas Corpus Act, the prerogative of 
pardoning for the offence of sending persons to prisons beyond 
seas ia taken away. So, by the Coventry Act, five persona 
by name, and all others concerned in slitting the nose of Sir 
John Coventiy, are prohibited from obtaining any royal pardon ; 
or, as Marvell expresses it, 

Which if any bold Commoner dare to oppose, 
I'll order my bravoea to ciit off hia nose, 
Tho' for't I a branch o/prerogatwe lose. 



A practice oi jvggling with the royal aeala seems to have 
been peculiar to the reign of Charles II. "When tlie King had 
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granted a pardon to the Earl of Danby, the House of Commons 
appointed a Committee to imjuii^e of Lord Chancellor Notting- 
ham concemng the circumatances of its passing. Whereupon, 
the Lord Chancellor, after premising that he neither advised nor 
drew it, informed the Committee, as thej reported, " that the 
pardon was passed with the utmost privacy, at tlie desire of the 
Earl, who gave his reason for it, that he did not intend to make 
use of it, but to stand upon bis innocence, except false witnesses 
should he produced against him ; and then he would make use 
of it at the last extremity. That he advised the Earl to let the 
pardon pass in the regular course ; but, after consulting with the 
King, his Majesty declared he was resolved to let it pass with 
all privacy ; and, suddenly afterwards, the King commanded the 
Lord Chancellor to bring the seal from Whitehall, and, being 
brought, it was laid on the table ; thereupon his Majesty com- 
manded the seal to be taken out of the bag, which the Lord 
Chancellor was oblig'ed to submit unto, it not being in his power 
to hinder it. The King then wi-ote his name on the top of the 
parchment, and gave directions to have it sealed, whereupon the 
person who usually carried the purse aflSxed the seal to it." 
The Chancellor added, " That at tlie very time of affixing the 
seal to the parchment, he did not look upon himself to have the 
custody of the seal." It is related that the farce waa maintained 
after the pardon was sealed, by the King returning the Great 
Seal to the Chancellor with a compliment, that "he could not 
replace it in better hands." 

Pepys writes, in 1G68, that " there is a pardon passed to the 
Duke of Buckingham and Lord Shrewsbury for the late duel and 
murder, which was thought a worse fault than any ill use my 
late Lord Chancellor ever put the Great Seal to, and will be so 
thought by the Parliament, for them to be pardoned without 
bringing them to trial. My Lord Privy Seal would not have it 
pass his hand, but made it go by immediate warrant; or, at least, 
they knew that he would not pass it, and so did direct it to go 



^ 



THE SOVEREIGN. 



17 ' 



by immediate warrant tliat it might not come to htm." The 
royal pardon was announced in the Gazette of February 24, 
1668, accompanied, it may lie noticed, with a declaration that 
"on no pretence whatever should any pardon in future he 
granted for tilling in any duel;" albeit it is well known, 
that the Duke of Buckingham was afterwards pardoned for 
killing Lord Shrewsbury in the famous duel in which the 
Countess of Shrew.'ibiuy (Pope's Wanton Sh-ewshury) held the 
Duke'a horse in the disguise of a page. Of the latter pardon 
Pepys writes in 1696, " Kings do not use to grant pardons before 
con^'ictiona, unless it be to noblemen, as to the Duke of Bucking- 
ham for kilUng Lard Shrewsbury." 

One more instance may be cited tending to shew the weak- 
ness, in the reign of Charles II., of the maxim that the "King 
■ can do no wrong." The king dissolTed his last, or the Oxford, 
Parliament, after an eight days' session, apparently without pre- 
vious consultation with his ministers ; coming very suddenly to 
the House of Lords in a sedan, with his crown between his feet, 
and his robes in another sedan with the curtains closed. Having 
laid the parliament prostrate, the king proceeded to crow over it, 
by publishing, in his own name, his "Declaration to all his 
loving subjects, touching the causes and reasons that moved him 
to dissolve the last two Parliaments." This Declaration was 
prepared by Chief Justice North, and was read in all churches. 
It served, in conjunction with the king's opening address to the 
Oxford Parliament, to furnish matter for the speech put into 
David's mouth which constitutes the splendid peroration of tJie 
first part of Dryden's poem of Absalom and Achitnphel. 

Sir William Jones and the Whig lawyers were not tardy in 
producing an Answer to the king's Declaration, which is ani- 
madverted upon by tbem as being a violation of the maxim that 
the " King can do no wrong." It may be said of this dispute 
Viclrix causa Deia placuit, sed victa Catom; for, as the historian 
Halph writes, " the gazettes from the middle of May (the date of 
the king's Declaration) to the January following, are little more 
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than a collection of testimonies, in the name of loyal addressed, 
that the people were weary of all those rights and privileges 
that make subjection safe and honourable." Nevertheleas Sir 
William Jones's Atistrer, from which the following extract is 
given, may have brought forth fruits precious to liberty, though- 
in late season. 

" Our laws have taken care to make the king always dear to 
his people, and to preserve hia person sacred in their est«em, fay- 
wisely preventing hira from appearing as author of anything 
which may be exceptionable to them. It is therefore that he 
doth not execute any considerable act of royal power, till it be 
first debated and resolved in council ; because, then it is the 
counsellors must answer for the advice they give, and are punish- 
able for such orders as are irregular and illegal. Nor can hia 
magistrates justify any unlawful action under the colour of the 
king's commands, since all his commands that are contrary to 
law are void; which is the true reason of that well-known 
maxim, that 'the King can do no wrong.' A maxim just ift 
itself, and alike safe for tlie Prince, and for the Subject ; ther* 
being nothing more absurd than that a Favourite should excuse 
hia enormous actions by a pretended command, which, we may 
reasonably suppose, he first procured to be laid on himself. 
But we know not whom to charge with advising this last Dis- 
solution; it was a work of darkness; and if we are not mis- 
informed, the Privy Council was as much surprised at it as the. 
nation. Nor will a future parliament be able to charge anybody 
as the author and adviser of the late printed paper, which bears 
the title of ' His Majesty's Declaration,' though every good 
subject ought to be careful how he calls it so : for his Majesty 
never speaks to his people as a king, but either personally 
hia parliament, or, at other times, under hia seal, for which the, 
chancellor or other officers are responsible, if what passes them-, 
be not warranted by law'." 



See, further, concerning the majdni that "the King can do do wrong," 
[pBOlitled A TiniUcatioR of tlie Righii of the Vomtnona of E'lgtaii 
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(2} Dispensing and Suspending Fbtcers. 

The question as to the Dispetiaing and Suspending Powers 

13 no less than that of the correctness of the position which was ] 

affirmed by Chief Justice Herbert, judicially, in the reign of I 

James II., that the laws are the king's own laws ; implying I 

that every one, not excepting a king, may do what he wills i 
with his own. A similar position was maintained in the reign 
of Charles II. by Attorney-General Finch (afterwards Lord 

Nottingham), that the King may dispense with laws " in order ■ 

to the preservation of the kingdom," which, Lord Campbell aays, | 

is an equivalent expression to " all laws which the king or his i 

ministers may think ilisagreeable to themselves." ' 

The Declaration of Rights contains the following enuncia- 
tions, viz. : " That the pretended power of suspending laws, and ^ 
the execution of laws, by regal authorily, without consent of I 

volume of Somer^t IVorf*, Sir W. Scott's ed. p. 281. — A conyersotion between 
Cromwell and Ludlow, on the Protector'a jvower of committiil, Ludlaw'i Nenoh'i. — 
A letter an the Bubjeot by Gardiner to the Protector Somerset, in Petyt'a Jiii Par- 
liamenlariitm, commencing ' ' Now whether tlie King may oommanil ngiinxt nn Act 
of Parliament, imd what ilangur thoy fall in that break a law with the Sing's eon- 
^nt, I dare say no man olive at thin daj hath bad more ejcporienco with the judges 
and lawyers than I." Speiiker Onslow's OfocnafiOM on Lord Somws'e Amicer to hU 
Imptachtneatfor ligning Blank Warrants, Burnet, Vol. iv. Lord Mahon, it may 
he thoaght with reason, censures Beckford's speech to King George HI. upon deli- 1 
vering an address of the City of London, (which may he seen engraved in gilt lettera I 
on the pedestal of Beckford'a statue in Guildhall, in which he Is represented as 
admonishing the King) as unconstitutional, being oaloulated to draw the Sing into 
personal altercation, in vioiation of the maxim that "the King can do no wrong," I 
Wilkes's famoua No. 45 of the iVorf/i Brilaa, in which be assails the King's speeoh, I 
bat only as tlie production of Miniateni, may not appear to jusUfy the violent mesr I 
aures adopted against the author, printer, and publisher, by the Govomment of the I 
day. After slatiug that the Ministers had framed for the King's speeoh a particular I 
statement, Wilkes adila, "The infamous fallacy of this whole aentence is apparent ] 
to all mankind, and was the moat abandoned instance of ministerial effrontery ever I 
attempted to be imposed on mankind." . . . . " Erory friend of bis counby must I 
lament that a Prince of so many great and sjniable qualities, whom England truly 1 
reveres, can be brought to give the sanction of his sacred name to the most odious I 
mesaares, and to the moat rnijuatiGablo public declarations from a throne ever I 
renowned for truth, honour, and imsuUied virtue." A ttt sorry attempt was 
made to have No. 45 burned by ths common hangman. 
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Parliament, ia illegal." Ami, "That the pretended power ( 
dispensing with laws by regal authority, as /( hath heen assumed J 
and exercised of late, ia illegal." But, iu the Bill of Hights, a I 
clause is inserted declaring and enacting "that, from and after] 
this present Seaaign of Parliament, no dispensation by non ab~ ] 
atante of or to any statute, or any part tliereof, shall Ik allowed j I 
but that the same shall be held void and of no effect, except a J 
dispensation be allowed of in such statute, and except in suoll I 
cases as shall be S})ecially provided for by one or more Bill o 
Bills to be passed (which were never passed) during this present i 
Session of Parliament." The Dispensing Power consisted iaA 
the exemption of particular persons, under special circumstances,. ' 
from the operation of penal law : the Suspending Power in nul- 
lifying the entire operation of any statute, or any number of 
statutes. The one power may be the more wholesale, and the 
other the more retail in its operation ; but, in point of principle, i 
it may seem that in the loosening by one branch of the Legis- I 
latm-e of what the three branches have fastened, it is only the J 
first step which counts^. 

In the early history of Parliaments and legislation in Eng- ' 
land, it might often happen that the nation would have been I 
exposed to extreme inconvenience if a power of auramary inter- 
position had not been vested in the Sovereign for the purpose of 
saving the People, upon emergencies, from the straitness of 
their own laws. Moreover penalties were till very modem times 
regarded as perquisites of the royal revenue, and thus, it seemed, 
equitable, that the king should be at liberty to impoverish him^ 
self pro lanto if he pleased,— a prerogative, it may have been I 



' The earliest mention of a non oiilante in tbe public recorila is in /J+J, the I9t1i' ' 
year of tLe reign of Henry III., when the ParliamBnt Bupplioated the Pope ti 
remove eertaiu grievanoea, of which ono was, "Item gravatur Regniun Angliffi ex 
multiplioi adventu illiuB infamiB nuntii non obitante." It appenrs from Matthew 
Paris that, in the reign of Henry IIL, the papal non, obi/ajUe hegan to be imitated 
in England, as when the King- granted free warren to one of hie courtiera, with a 
non obtiaaCe of a prior royal grant to the Abiiey of St Alban'a. 
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ttouglit, not likely to have been overstrained. In tte reign of 

Charles II. the Constitution did not stand in need of a prop 
which might have been expedient in its infancy, but which, in 
its comparative maturity, was pregnant with danger. Laws in 
which the community felt a deep interest were subject to be , 
I paralysed at the arbitrary will of the Sovereign, whilst any snp- 
] posed limits of the royal power in the exercise of this prerogative 
partook of the obscurity, indeiinitcness, and flexibility of the 
Common Law. 

The Dispensing Power received a solemn confirmation in the 
I reign of Charles IT. in a case in which Chief Justice Vaughan, 
a judge worthy to be named with Hale as a protector of consti- 
tutional liberty in bad times, gave it the sanction of his unexcep- 
tionable authority. In the case of Thomas versus Sorrel it was 
decided, that a privilege granted to the Company of Vintners, 
enabling all their freemen to sell wines within certain localities 
generally interdicted, won obstante a particular statute, was a 
legal dispensation irom that statute, and a protection to any 
freeman of the company from its penalties. Chief Justice 
Vaughan, in delivering his opinion in this case against the Qui 
tam informer, said tliat "he had not observed any steady rule 
had been drawn from the cases to guide his judgment where the 
king may or may not dispense with penal laws, save the old 
rule to be found in a case decided in the reign of Henry VII., 
that, with malum prohihituvi by statute the king may dispense, 
hut not with malum in se. I think, however, that rule hath 
I more confounded men's judgments on the subject, than rectified 
them ; nevertheless the case tempore Henry VII. affords the best 
key in our books to open that darlc harning." 

Sir Matthew Hale, writing in the reign of Charles II. of the 

prerogative of the Crown in opening the ports " where," as he 

I Bays, "the law has shut them," states: "The king hath regu- 

f larly power by a non obstante, though not in toto, to abrogate a 

prohibition of Parliament ; yet in paiticniar cases, of particular 
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quantities, or particular persona and for a determinate time, and, 
so far, to opeu the porta notwithstanding this prohibition ; hut | 
not to grant a general dispensation. Vide tamen Stat, 26 Heniy - 
VIII, c. 10, power given to the king to dispense with statutes 
of this nature." It is obvious that piece-meal dispenaationa of 
the nature here prononneed by a most eminent authority to he 
legal, might easily, by a process of accumulation, be made the 
means of eating out the pith of any statute, after the manner of 
the horse-tail argument devised by the ancient logicians and 
adverted to by Horace : 

Caudeeque pilos ut equinK, 

Faulatim vello, et demo unum, demo etiam unum, 

Dum cadat illusus, rations mentis acervL 

The Suspending Power waa twice exercised by Charles IL I 
over the navigation laws, and over some Acts of minor import- I 
ance, as one concerning cart-wheels, without remonstrance. On 
another occasion the king promised the Dissenters to suspend 
the Uniformity Act, by postponing the day of its coming into 
operation for three months ; a promise which he broke, but not 
from any constitutional scruples. Clarendon advised the king 
to keep ilia promise, and does not give the slightest intimation 
of any dilemma between breaking it and breaking the coron*- ■ 
tion oath. 

Two memorable attempts at suspending laws were made by J 
Charles II. which failed. These were his Declarations of In-I 
dulgence from penalties and disa,bilities on account of religion, J 
Both of these Declarations were promulgated in long Itecesae»l 
of Parliament, the first, in the year 1662, the second in the year J 
1672. When the Parliament met after the Recess in which the 
second Declaration was published, the king, in his opening 
speech, said, "I shall take it very ill to receive contradiction in 
what I have done ; and I will deal plainly with yon, I i 
resolved to stick to my Declaration." Both these Declarationa-I 
the King judged it expedient to cancel, in conaefjuence of the 
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vehement remonstrances of Parliament made at the earliest 
opportunity afforded It. His Majesty tore off with hia own 
hands hia seal from tlie Declaration to which he had said that 
he "was resolved to stick." 

If the failure of the Declarations of Indulgence can he con- 
aidered a settlement of any constitutional question, it does not 
appear to have lieen treated as a determination against the Sus- 
pending Power in its generality, still less against the Dispensing 
Power, but merely as a denial of the prerogative in regard to 
suspending penal laws against Papists and Dissenters. The 
resolution of the House of Commons in 1673 was, that " Penal 
statutes in matters ecclesiastical cannot he suspended hut by 
Act of Parliament," which was carried by a majority of 168 to 
116 votes. These precedents, however, may not seem conclusive 
in any point of view; the king judging it prudent, from financial 
motives chiefly, to waive the exercise of a disputed prerogative 
without appealing to a court of law, the only constitutional 
tribunal for deciding upon its legality, James II. made that 
appeal, after dispensing with the Test Act in favour of a Roman 
Catholic Colonel. The decision, which Mr Hallam thinks " by 
no means evidently against the then existing law," was ensured 
by the removal and substitution of Judges, in order that the 
Bench, as James expressed it, might he " all of one mind," 

The following Licence countersigned by Arlington, a papist, 
granted by Charles U. during the time that his last Declaration 
of Indulgence was in force, illustrates the exercise of the Sus- 
pending Power, which, if it had been confined to similar in- 
stances, and not been made a cloak for the introduction of 
Popery, might have merited the eidogium passed by Drj'deu on 
the more momentona Declaration of Indulgence by James II, : 



Of sacred strength for every age to come. 

By this the Doves their wealth and state possess. 

No rights infiinged, but license to oppress. 
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"Charles K. 

"Charles by tlie grace of God, King of England, Scotland, 
France and Ireland, Defender of the Faith, &c. To all Mayors, 
Bailiffs, Constables, and other our officers and ministers, civil 
and military, whom it may concern. Greeting. — In purauancQ 
of our Declaration of the 15th March, 167J.— We do hereby 
permit and license Gyles Sat/ of the congrtgalionidl jperauasion, 
to be a teacher of the congregation allowed by us in a Roome, or 
Mooines, in his House, in Southampton, for the use of such as do 
not conform to the Church of England, who are of the persuasion 
commonly called Gongregationall, With fiirther licence and 
permission to him, the said Oyha Say, to teach in any place 
licensed and allowed by us according to our said Declaration. — 
Given at our Court at Whitehall, the second day of May, in the 
24th year of our Eeign, 1672. 

" (Signed) Arlington.'^ 

(3) Proclainations. 

Royal Proclamationa have always been used for the legitimate \ 
purpose of public notification ; as, for example, in the reign of i 
Charles II., to aimounce to any town that the King was about ' 
to visit it, for the purpose of curing the evil. Parliament has i 
sometimes addressed the King to issue Proclamations for the J 
object of enforcing known laws, as, particularly, in the time ofl 
Charles II., the penal laws for the persecution of papists and 1 
nonconformists. Vice and proianeness would long ago liave I 
been banished from England, if a proclamation against them, 
which has been read for a succession of reigns at the opening of ^ 
all Assizes and Quarter Sessions, had not resembled a certain ' 
mandate of King Canute. 

Proclamations are important in a constitutional point of 
view, when made a vehicle of indirect legislation. James I. told 
hia Parliament, " That although he well knew by the consti- 
tution and policy of tlie Kingdom, that Proclamations were not 
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of et^oal force with laws ; yet he thought it a duty incumbent 
upon him, and a power inseparably annexed to the Crown, to 
restrain and prevent such mischiefs and inconveniences as he aaw 
growing on the State, against which no cei-tain law was extant, 
and which might tend to the great detriment of the Subject, 
if there should be no remedy provided till the meeting of a 
Parliament." 

In the reign of James I. Lord Coke argued that the King 
could not create any offence by Proclamation which was not an 
offence before, and that there never was seen any indictment 
which concluded with a contra regiam proclwuzfiorwm ; but his 
Opinions were controverted in the King's presence by the Lord 
Chancellor, wlio asserted that the King might prohibit the 
making starch of wheat under the penalties of fine and imprison- 
ment, for the reaaons that every precedent must have a com- 
mencement, and that If Proclamations of this nature were not 
permitted, it would be a degradation of the Crown to a Dogedom 
of Venice. 

In the reign of Charles I. Clarendon relates that, under the 
government of that king, the Privy CounsellorB issued Procla- 
mations from the Council Chamber, and afterwards punished for 
their infraction in the Star Chamber; the same persons com- 
mitting, judging, and sentencing, only in different rooms. 

Of the reign of Charles II., in regard to the use of Procla- 
mations, Mr Hallam writes that " those encroachments on the 
legislative supremacy of Parliament, and on the personal rights 
of the subject, by means of Proclamations, which had rendered 
former princes of both the Tudor and Stuart families almost 
arbitrary masters of their people, had fallen with the odious 
tribunal by which they were enforced. Few instances appetu: of 
illegal Proclamations in the reign of Charles 11. In this essential 
matter, therefore, of Proclamations the administration of Charles 
II. is very advantageously compared with that of his father." 
Witliout staying to compare the administrations of a father and 
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son, the fuiiner of whom jiroclainied with a Star Chamber, the I 
latter without one, it may be observed that Mr Hallam's list of I 
arbitrary ProclamationB iaaueil by Charles II., viz. those relating I 
to the relics of Cromwell's army, the rebuilding of London after 
the fire, and the shutting of coffee-houses, is very incomplete. 
There might be added Proclamations for pressing soldiers, and 
for martial law; against papists residing in London, or going 
five miles from their homes ; against prlntere, after the expiration 
of the licensing Act ; against persons presuming to speak un- 
dutifiilly of his Majesty's measures, and even against those wlio 
heard such discourses, unless they gave information in due time 
of offenders. Andrew JIarvell writes to the Mayor of Hull, in 
the year 1672, " There was the other day a severe Proclamation 
against all those who shall vent false news, or discourse ill con- 
cerning affairs of state : so that, in writing to you I run a risk 1 
of making a breach in the commandment." 

Petitioners for the holding of a Parliament on the day to i 
which it had been prorogued, are truly represented by Diyden 
to have been very displeasing to Charles II., 

From plots and treasons Heaven preserve my years, 
But save me moat from my Petitioners I 

Accordingly, the King in Council issued an order to the Lord 
Mayor and Aldermen of London, " not to suffer such persons a 
should sign petitions for the sitting of Parliament, or go about J 
to procure hands to them, to go unpunished ; but that they J 
should proceed against the offenders, or cause them to be brought. I 
before the Council Board to be punished, according to a reso-l 
lution of all the Judges of England, Secundo Jacoht." Two daysa 
afterwards the King issued a Proclamation of which tlie Attorney- f 
General Sir C Levynz was afraid to draw more than the formal •} 
commencement and conclusion, the large blank being filled up 
by Lord Keeper Guilford, and which strictly charged and com- 
manded " all and every of his loving subjects of what rank or I 
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e soever, that tliey preaume not to agitate or promote any 
Bubscriptiona for tlie sitting of Parliament, nor in any ways joiji 
in any petition of that manner to be preferred to his Majesty, 
upon peril of the utmost rigor of the law that may be inflicted 
for the same." 

Sir Matthew llale laid down the law of Proclamations (as is 
observed by Mr Hargrave the first publisher of his opinions on 
the subject) in regard to the Ports, doiibtingly and cautiooslyi 
treating it as a matter of difficulty and delicacy. In one place 
indeed, he writes positively, that " where the King may by 
law prohibit, a Proclamation doth increase the offence;" but he 
hints that many Froclamiitions in regard to the porta contained 
penalties that were chiefly meant in terrorem as an " engine" to 
gain money by licences : he leaves the legality of certain Procla- 
mations in a mist, concluding " How far these Proclamations 
might be warrantable by law in these particular cases I shall 
not positively determine." A statute was passed in the year 
1766, after warm debates in both Houses, which determined 
that a Proclamation imposing an embargo on the exportation of 
wheat in time of scarcity, and concerning which Lord Camden 
made an unconstitutional speech that it was at the worst a 
forty days' tyranny, " could not be justified by law." This 
solemn legislative declaration may serve to dispel most of Hale'a 
doubts on the legality of Proclamations to be found in his treatises 
De Portibus Maris, and De Jure Corome, but which were, probably, 
no doubts in the reign of Charles 11. with those authorised 
expositors of the Common Law, Chief Justices t'croggs ojid 
Jeffreys. 

Proclamations appear to have been common in the reign of 
Charles II. upon matters of domestic economy or police ; as, for 
instance, against new buildings, and against importing or vend- 
ing of " any painted earthenware except that of China, upon pain 
of being grievously fined and suffering the utmost punishment 
which might be lawfully inflicted upon contemners of hii 
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Mnjtoly'ii n^yiil mvtiioril/-" Pcpys mentions in his Diary, that ' 
lip iiitmiwly tuicji]K.«[l IwiriR jmt to prcnt inconvenience, na be felt, 
hy onn ol' thi'im jMitly IVKlumntions. lie writes, " Notwithstand- 
iiiK (III" WM tlici lint lUy of the Kind's Proclamation agaioB^l 
lii4okii<\v-i>iiui'li«H eomiuit into ihti stroeta to Btand to be hired 
yt'l I mil tun' tvi cwry mo home." Much diaajipointment v 
nHimi'lfinHMt in I'liuiimiiucuM of « Mynl Proclamation prohibitinj 
M imlttlc iUi)iH>r Uml whh U) hMW bocn lieUl at llaWrdashers' IlallJ 
III UiMiiii (if Iho iliw.H»\vry ot' the Piipi^h Plot. It recites thst 
" llii^ ni'iMiliiliittt <'^( |)uUiu fiwt!* uml thank^g-ivings is matter o 
HiMlti, ami )wl»i)tt« »iily lo hia Mi^Mtjr t>y liis Prerogatiro." Thei 
*iiv tU>i|Ut'iit alliiaivuM 111 (lit* hM lUaiter in the fugitive piec 
itniiit 't\wi' |Hx>la. Aa thua; 

Ahtft iHttHT VVhtH. wlivm wilt UttiuKnrakinggol 
't'llj' vftiitf t* oiUtt, iKy |ti*« aiitl vmIcw an ilou^ch ! 
IV'wti ipt lh» «\i|i|HM«. t«(>hiK MholvM Mtd all ; 
Auil m> Ru'wvivU W Unb«ntM)im* llaU ! 



Il tiiHy W t'imii|i(t1«^ l)ial tli« ancieiU practice of Procla- 
nintixlii aa a vvliii^li> for tu'linn^t lt<);i»Iatiati was not intermitted 
itiwti^r thti IvIkii kCI'IimiIm II. t')HUt wliich a questiun arises, 
Hl'i> I1h\v t" W iHnmltlnivd (iiAlniH^va of " actual opprcasion" against 
till) law " HH il aloiiiiy" With n>ganl to which it is observed, 
HN |»i|t| OniiiplM'li I'lniiark!!, that, in iho reign of Charles II. 
"till' hi'iindiiry Imtwi'iMi tUmfin that may be done by royal 
Hlllhiirlly, iilid ihiiiK" rnnuiniiK a legislative Act, was then very 
lllldkilllltxl 111 IOiihIuiuI, na it Htill la in those continental States in 
tthluli II I'liiiHiit'ittinnal monarchy iias been attempted." It may 
III) Ihoiinht tliiit Hip imiwii lawyers in the reign of Charles II. 
iviiiihl liiiVK lioi-n loo oiintolouB to have drawn an indictment 
iiwfni fiyiiim /inwfotruilwn&m,' but that, practically, Proclaraa- 
tliiiiM In that iviKn iiad a qiiawi-legislatlve operation. They were 
lllllli-hllill 111 aimii-nt preoodents; they afforded a pretext and a 
miri'on In jiidKoti, m(ini»lratcB, and inferior ministers of justice; 
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the mass of the community were incompetent to determine how I 
far a Proclamation was legally corroborative, or illegally creative;..] 
and, in the face of reraovatle judges, and packed juries, it waal 
not every reign that could produce a Hampden. 



(4) EighT,,, 



uid Sedition. 



[a) Hiijk Treason. 

The reign of Charles II. has heen called hy Mr Fox the e 
of good laws; it may, with justice, he termed the era of newJ 
treasons. The first statute of the Second Parliament of Charles,! 
in the year 1661, is entitled "An Act for the safety and pre-l 
servation of his Majesty's person and government against t 
aonahle and seditious practices and attempts." Its operation u 
limited to the life of the king (whom, the Act prays Almigl 
God to preserve and bless with a long and prosperous reign) ; 
thus placing the nation as if in a state of siege for the indefinite 
period of a king's lifetime. This statute augmented the numbi 
of treasons, and was construed to allow a fearful licence in tl 
proof of them by evidence of "printing, writing, preaching, i 
malicious and advised speaking." 

The first victim of the statute of Charles II. of TreasonB,^ 
wae one James, who, in preaching at a dissenting meeting-h 
had, it was alleged, been overheard to say that " the king 
his nobles liad shed the blood of the saints at Charing Cross, 
and that the king was a bloodsucker," and other expressions of 
the like tenor. Sergeant Glynne, on the part of the Crown, 
stated that it was "enough to prove the words substantially f, 
though not adei^uate thereto in every tittle and iota." Thm 
Attorney-General said that the words were treason under t 
new Act, according to the principle of which Mens rec 
ream. It may be noticed that tlie hangman visited Jai 
his cell on the day before his execution, and demanded £20 in 
order to let him die the eaaier ; on James protesting that he had 
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110 money to give, lie reduced hia terma to £10, and, at last, 
said, that, if not paid £5 lie would torture James exceedingly, 
wliicb, probably, he did, as James reijlied that, having no money, 
he must throw himself on the hangman's mercy. 

Half the judges of England decided against the other half, 
that it was high treason leitkin the statute of Charles II., if not 
within that of Edward TIL, in a number of weavers assembling 
to bum, and actually burning engine-looms, their sole object 
being that of abating au invention which they conceived was 
calculated to diminish the demand fur manual labour, and not of 
abating the government. 

In the proBccution of Lord Shaftesbury for high treason, 
Chief Justice Pemberton in espoimding the Statute of Charles 
II. to the Grand Jury, said " that it altered the law, by render- 
ing a design to levy war, and the imposing of restraint upon 
the king, high treasons, which they were not before : but, princi- 
pally, it removed the necessity of proving any overt act ; an 
overt act need not be waited for ; it had been formerly said that 
words alone would not make a, traitor, but, since the new Act, 
they might." The Chief Justice left the question of treason to 
the Grand Jury as well upon the old as upon the new statute ; 
the indictment, made so memorable by its Ignoramus, was filled 
with rlieta, which Lord Shaftesbury had been heard to utter at 
different times and places; hia imputed offence being that he 
had been addicted " spargere voces in vulgum ambiguas." 

In the trial of Colledge, the Protestant Joiner, before Chief 
Justice North, the prisoner asked upon what statute hia prose- 
cution was founded? He was answered, upon the statute of 
Edward III. and the statute of the 13th of Charles II.; and, 
in his indictment, the offence was alleged to have been against 
the form of both statutes. The Chief Justice, in his charge to 
the Jury, after telling them that the force of the evidence was 
a point of law, and that their business was only with ibi tnith, 
observed that by the Statute of Edward III. the treason i 
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! manifested by some overt act, but that under the Statute of 
Charles II. malicious and advised speaking was sufGcieat ; thus 
sonatruing the statute of Charles II. as cancelling the precious 
Jrords of the statute of Edward III., "Et de ceo provablement 
wit atteint de overt fait^." Among the proofs adduced ofCol- 
Bedge's treason, were several pictures whicli he had dispersed, 
jne representing the king with two faces agreeably to Marvell's 
joem of Royal Resoluitonn : 

ni have a religion all of my owb, 

Whether Popish or Protestant shall uot be known, 

And, if it prove troubleaome, I will have noue ; 

»nd another, in which the Bishops were represented, under the 
name of Tantivks, galloping on horseback towards Rome, and 
1 by the Dake of York, under a form of half devii half man, as 
their trumpeter. 

A remarkable prosecution, as being the first of a lamentable 
series for the Popish Plot, was instituted specially on the statute 
of Charles the Second. Stayley, a goldsmith, was indicted for 
High Treason in saying at a public-house over a pot of ale and 
a slice of roast beef, at eleven o'clock in the day, (to a friend 
who had said that the king of England was a tormentor of 
the people of God,) these words, according to one witness : " He 
I great heretic, and the greatest rogue in the world ; here 
i the heart, and here is the hand that would kill him; and 
ibe king and parliament think all is over, but tbe rogues are 
nistaken." According to another witness, the words were; 
'' The king of England is the greatest heretic and greatest rogue 
1 the world; here is the heart and here is the hand that would 
kill him ; I myself," 



' In the case of the HegiiniJeB, it wna agreed before tie trial, between the judges 
and the King's Couasiil, that the statute of Charles U. was inapplicable, w it 
related to 'oordi and •aritinga. Sydney was tried imdor tho sfatute of Edward HI., 
but hiB indictmimt engrafted terroe from both Aots, The abbreviation nfofirf. might 
le used singularly nr plntally : it nerved for n two-edge>i wenpon. 
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Staylcy was convicted without hesitation, and was hanged 
and eviscerated at Tybiim. For some reason Stayiey's head 
and quarters were, at first, delivered to his friends ; but, in con- 
sequence, as it was alleged, of masses having heen said over 
them, and of a concourse of persons attending hia funeral, his 
relics were ordered to be disinterred; his head was affixed on 
London Bridge and his quarters on four gates of the city. 

The following prosecution in the reign of Cliarles II. for 
treasoDahle words was founded on the old statute of Edward III., 
and shews that the constructions of that statute followed the new 
law not with unequal steps. There was an end of Coke's diver- 
sity, that " words will make a heretic, but not a traitor." Rose- 
well, a dissenting Minister, was convicted before Jeflreys for the 
following passages in a sermon. " The people made a flocking 
to the King, upon pretence of healing the Kings evil, which he 
could not do, but wc are they to whom they ought to flock, 
because we are priests and prophets who can heal their griefs. 
"We have now had two wicked kings together, who have per- 
mitted popery to enter under their noses, whom we can resemble 
to no other person, hut to the most wicked Jeroboam ; and, if 
you will stand to your principles, I do not fear hut we shall be 
able to overcome our enemies, as in former times, with rams' 
horns, broken platters, and a stone in a sling'." 

' The veraion of the bbthioii in the Indictment was m follows; " Pnpulus 
cosdjinationQm fecere (AngUfl, made a, flockiDg) dicta Domino regi nuna, sub 
pnetexta Bonandi morbum regni {Aajlici, the Kiog's evil) quod ipse Tiicere noa 
potest. 8ed nos sumua illi ad quns ill! debent aceedere {AngUei, flock to) quia 
DOB sumua sacerdotes et proohets', qui precibus dolores ipBOrom Banaremus. Noa 
habuimua nunc duoa intquoB regea (SereniBBimum Caj^lnm, [irimum nuper legem 
Anglife, et diet' doroinum regem nunc iaucndo) inaimul, qui permiaerunt Romamuo 
■uparstitionem (il ttglici, pop«ry) ingredi in eorum conapectu {A nglici, under their 
nOBea) qui oasimulaii pDssunt ad nullain peracDam, nisi ad nequianmiun Jeroboam, 
Et si ipsi (divera' malediapoBit' et sedet' peraon' adhuno et ibidem cum praE&t' Tho- 
miun Hoeewell illicit^ et aeditioafe asacmblat' et oongregat' exiaten', inaendo) dA 
fundamental' ipaorum pormanerent (Anglicl, would stand to tlieir prinoiplee) ipse 
non timebat quod ipai inimicos nuoa (dictum dominum Regem nunc et ligeos sub- 
dit' ipsLus domini Regis nunc, iiweado) vincerent, aicat, in pristino tempore, cum 
comnbiiH ariet', patinia frajitia {Angliri, broliea pktten) et lapide in fiinda {AngJicf, 
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Chief Justice JeSreya, in tLe course of Itia summing up, told 
the Jury, " A-Iack-a-day ! perhaps there were aa many rebels 
against the late king raised hy the heating of the coshion in 
the pulpit aa by the beating of any drum in the street. It is 
well known that these pulpiteers are the bell-wethers of the 
faction," And he stated the question for the consideration of 
the Jury to be "whether the wards are not the expositors of the 
mind of the prisoner, that he compassed and imagined the death 
of the King?" 

The ruling in this case was the same in principle aa that I 
with regard to the old manuscript found in Algernon Sydney's 
closet. In the present day, neither words nor writings are 
deemed overt acts of treason merely because they indicate aver- 
sion to monarcliical government, hatred to the Sovereign, or 
even longluga for his death, or, are otherwise expositors of a 
vialiffnant mind ; if they be not in the nature of a means to an 
end, and in fdrtherance of some design for expressly, or, by I 
natural and probable consequence, effectuating the criminal ob- i 
jects specified in the Statute of Treason'. 

The constructive compassing of the King's death was carried 
by the Judges of Chailes 11. further than in former reigns, and 
in spite of Lord Coke's reasoning on the Tneinhra dividentia of 
the Statute of Edward III., if not in the case of Lord Russell, 
(as to which many have thought, that the evidence, though 



aling)." The plulologieaJ nrf^ment on tbe latinit; of Uie Indictment between Boba- { 
well and JeSrejn a diverting, and verj' creditable to the farmer, conaidering' that 
he wftfl not allowed a, copy. Rosewall urged, smoug otLer objeotions, Ibat the 
wonl imimjd implied that CliarleB I, snd Chu-lea H. were reigning at once ; tkit 
the phrase ' onder their nosea ' should have been construed snb naribna illonim, and 
not in eonaptcta; and, what waa a delicate point, that morbai ngni waa not a proper 
veraon of the Eing'e eviL The war of words wae renewed, upon a motion in arrest 
of judgment, between FoUeifeii and the Crown officers, when JeSreja, on a new tack, 
made a diapla; of hia own achoIaiBhip at the expense of the Indictment, support- 
ing hia oriticiamB by Baying, " or elae Dt .Bnsiy {who ao long ruled in Weatmiustar 
School) taught me nuita wrong." 

' The law is expounded in Sir M. Foster's Discovriti. See the Author's Baint 
of Time, for cliangee in the law of treaaou since the reign of Charlta 11. 
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believed, indicated no danger to the King's natural life) in one 
relating to an insurrection at Farly Wood in Yorkahirej in 1663. 
Mr Hallam observes that this is the first case he has found of 
extending the doctrine of a constructive compassing of the King's 
death to " a scheme of insurrection, where not only the royal 
person is not directly the object of attack, but where no circum- 
stance indicates any hostile intention towards his safety." He 
adds, that he " questions whether anotber instance can be found 
in our jurisprudence of giving so large a construction not only 
to a penal, but to any other statute," 

It was in the constructive levying of war that the reign of 
Charles II. acquired an in&mous notoriety beyond all other 
reigns ; although the term war had previously obtained, as it 
still retains, a different meaning in the Statute of Treasons from 
what is attached to it elsewhere in the whole cj'cle of English 
literature. Thus a posse of London Apprentices were convicted 
of High Treason, as belligerents in levying constructive war 
against the King, by pulling down, according to old and annual 
custom, brothels in their Easter holidays : the flag of the array 
consisting of a piece of green apron on a staff; and the details 
of the mos guerrimis alleged in the indictments of the Apprentice- 
warriors presenting an anti-maaque to Shakspere's picture of 
warlike appendages, the 

Neighing steed, and the shrill trump. 
The spirit-stirring drum, the ear-piercing 6fe, 
Pride, pomp, and circumstance. 

Four of these Apprentices were executed with all the exquisite 
cruelties of that day enjoined by a sentence for High Treason, 
and their heads were affixed on London Bridge. 

We are not, it is conceived, warranted in treating this de- 
cision in the case of the Apprentices as one merely of " practical 
■oppression," although Lord Campbell calls it a "fantastic trick 
played before high heaven to make angels weep." It is ta-ue 
that resentment may have been inflamed by a report of the 
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Apprentices having said that " they did ill iii coatenting tCf 
Belvea with pulling down the little brothels, and did not pull 
down the great one at Whitehall," and, of their making a cry 
of " reformation and reduction," which, Pepya writes, " made the 
Courtiers ill at eaae." The decision, however, was pronounced i 
by a majority of the constitutional expositors of the Statute of 
Treasons ; Sir M. Hale, though honourably dissenting from it, 
submissively bows to it, and records it for an established pre- i 
cedent in his History of the Pleas of the Crown ^, 

The Punishment by the law as it stood in the reign of ' 
Charles II. for High Treason, was revolting to humanity; 
though it was not practically applied, aa in the succeeding reign, 
to the burning of leomen. The infliction of it on the Eeglcides, 
and particularly on Harrison and Hugh Peters, was disgraceful 
to a Christian or civilised people. Fox the Quaker, in his Diary, 
writes : " When we came to Charing Cross multitudes of people 
were gathered together to see the burning of the bowels of aome 
of the old King's Judges, who had been hung, drawn, and 
(juartered." And Evelyn, upon the same occmrence ; " Scot, 
Scroope, Cook and Jones suffered for reward of their iniquities 
at Charing Cross, in sight of the place where they put to death 
their natm-al Prince, and, in the 2>resence of the King his son. 
I saw not their execution, but met their quarters mangled and 
cut, and reeking, as they were brought from the gallows in 
baskets on a hurdle. O the miraculous providence of God ! " 

A limitation with regard to prosecutions for treason other i 
than a design to assassinate the King, has been fixed at a period 
of three years by a Statute of William III. In the reign of 



* See paxtacolBia of Sir tJL Hale'a notlcu of the case of the Appri^nticea, from 
Mb unpublished MSS., in the Appendix to the Author's Huivia (/ Tinu. Id Lord 
Braybroolie'B Ifotet to Pep^s' Meyaoirt, see a notice of a. lihellous lettar purporting 
tobewrittuu by the Proatitutea whose bouses had been pulled down by tlie Appreu- 
ticeR, addressed to Lady Caalleniaine, the Sing's mistreea, with her grsciouH 
answer. The Appreatjces bad beeo in the habit of iinprisaniag prostitutes during 
Lent on a religious pretest of mortifying the flesh. 
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arles II. prosecutions for treason {except under the statnte of 
that King) fell within the maxim "Nullum Tempus occiirrit 
Regi." It is remarkable that Lord Coke observed, nearly a 
century before the passing of the Act of William III,, that " a 
limitation of some certain time wherein the offender should be 

^L accused was all that was wanting to the perfecilon of the statute 

Bof Edward HI. of Treasons." 

Ring 
^^ lian 



{h) Sedition. 



The Offence of Sedition has given rise to many cases of last- 
ing sound in this country. The distinguished Members of Par- 
liament who were imprisoned by Charles I. for their speeches, 
and holding the Speaker in his chair, were kept in custody 
under a warrant, stating their offence to have been " for notable 
jontempfs committed against ourself and our government, and 
K&r stirring up Sedition against us." Sedition was the gravamen 
I'of charges against Prynne, the Seven Bishops, De Foe, Baxter, 
l-Sacheverell, Wilkes, Junius. Sedition being a Common Law 
■offence, and, like most other offences at Common Law, partaking 
F the nature, as Lord Gnilford termed it, of "soft wax," its 
definition has varied in different reigns, and in the mouths of 
' different Judges, with whose names the Common Law which 
they have respectively made ought to be stamped as much as 

tour Statutes by those of Kings and Queens'. 
Sedition never had longer arms than in the reign of Charles 
U. ; whether in regard to the vagueness of the definition of the 
(iffence, or the extraordinary severity of its punishment. Besides 
Ivhicb, the barriers between treason and sedition were broken 

' ' The mo Jarn law of Sedition will be found in ths Sixth Jlcporl of the ^ril Cota- 

mimaa Iff Orimiaal Lom!, and the Poarlh Report of the Seamd Gommimim, and in 
Eirt'B P. C, cited in a note to Frosfa Caaa, iind Si. Tr. Frost was Hantenoad to 
the pillocj in the reign of GeorBS lU-, m Lord Campbell writes, "owing to the 
~ i&lioity of tlie tJmeB, for sp«^ng foolish words after drinlcing &eoIy at a coffee - 
s, opoo the information of a (fOTemment spy." 
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down habitually. Lord Caropbell justly censures Clarendon, j 
tlie head of the law, for aaoctioniiig the prosecution and execution 
of Twyn for publishing a seditioua book ; the doctrine being laid 
down and acted upon, that the publishing of such a book was 
all one and the aame as raising an array to dethrone the King. 
It may be concluded that although the heads of the seditioua 
might often have escaped the pillory, they were commonly aflaxed 
to bridges and gates- 
Two personal imputations upon Charles 11. were, by a statute 
of the reign, made punishable with disqualification for civil, 
military, or ecclesiastical offices, in addition to the ordinary 
punishments for Sedition ; these were the publishing or affirm- 
ing the Kiug to be "a heretic or a papist, or that he endeavours 
to introduce popery," consonant to the exploded dictum of 
Lord Mansfield, "the greater trutli, the greater libel." The 
expression of certain political heresies, as tiiat the Parliament 
called in 1640 was in existence in 1661, was made punishable 
with the penalty of Pratmumre. 

Hampden, grandson of the great Hampden, was indicted for 
a seditious conspiracy, in fact, for being one of the Council of 
Six, of whom two, Russell and Sydney, had been executed for 
treaeoQ. The immediate want (which was afterwards supplied) 
of a second witness, led the Crown lawyers to prefer an interim 
indictment in which treason was transmuted, pro hGc vice, into 
Sedition ; Hampden was convicted, and fined in the amount of 
£40,000, and required to give sureties for good behaviour during 
life. Sir Samuel Bamardiston, convicted on a eharge of Sedition 
foimded on letters to a friend that had been intercepted, in which 
honourable mention was made of Russell and Sydney, and re- 
probation expressed of Lord Howard, was fined in the sum of 
£10,000. 

One Harris was convicted as for a seditious libel, wherein it 
was complained that the prorogations and dissolutions of Par- 
liament that hiid occiured were calculated to encourage the 
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Popiah Plot, which Chief Justice Scroggs said was " a elj way of 
casting the blame on the King ;" he was sentenced to pay a fine 
of £500, and to stand in the pillory for an hour : Scroggs would 
have added whipping, but Pemberton thought that £500 and the 
pillory were enough for exaction and example. A woman, one 
Mrs Cellier, convicted of publishing a aeditiotis libel, called 
" Malice Defeated, or a brief relation of the accusation and de- 
liverance of Elisabeth Cellier," reflecting on a prosecution for 
high treason of which she had been acquitted, waa fined £1000, 
and sentenced to stand for an hour in the pillory in three places, 
(one as near as possible to her own house. Charing Cross, and 
Covent Garden) : and, at each place, a parcel of her wi'itings was 
to be burned within her view by the common hangman. 

With regard to seditious words, one Harrington was con- 
victed of using words, which, according to the Latin indictment, 
:-ffere: "Qitod nostra gubematio de tribtis statibus consiatebat, 
et si rebellio eveuiret in regno, et non accideret contra trea 
Btatus, non est rebellio." He waa sentenced to he fined £1000, 
with sureties for life, and to recant the words in open Court. 
One Best convicted of seditiously drinking to the memory of 
the Protestant Joiner who had been executed for high treason, 
fined £1000, and sentenced to stand in the pillory at West- 
minster, the Royal Exchange, and Guildhall. 

(5) State. OatJts aiid Dedaraliom. 

The English Constitution in the reign of Charles II. having 
had few claims on the veneration and affections of the People, 
it was attempted to secure submission to it by imposing fetters 
of conscience. The old common law oath of Allegiance, and 
the oath of Obedience, sometimes called of allegiance, devised in 
the reign of James I. soon after the discovery of the gunpowder 
plot, were retained at the Restoration, as bulwarks of the mo- 
narchy. These oaths were altered at the Revolution, on account 
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of aUegiajicc being professed in them to be due prospeetively to 
the King's heirs, and of their countenancing tlie notioua of ita 
being duo to the King in his personal and not in his political 
capacity, and by reason of the title to the Crown being treated 
in them as an inheritance of mere property; doctrines at variance 
with the spirit of the Revolution, and incompatible with the 
royal stations of William and Mary. 

Other Oatha or solemn Declarations still more rcpngnant to ' 
Civil Liberty were newly imposed in the reign of Cliarles II. 
by the Corporation Act (13 Car. II. St. 2, c. 1), the Militia Act 
(13th and 14th Car. II. c. 3), the Act of Uniformity (13th and 
14th Car. II. c. 4), the Five Mite Act (17th Car. II. c. 2). 

By all these Acts the profession to be made is that " It iB 
not lawful, upon any pretence whatsoever, to take arms against 
the King," and that the deponent or declarant doth "abhor that 
traiterous position of taking anna by his authority against his 
person, or against those that are commissioned by him." The ] 
theory of Non-resistance of which public profession was so re- 
quired to be made was the same as that which was inculcated 
in Archbishop Tillotson's letter to Lord Russell after his con- 
demnation, and in the famous Oxford Decree. Mr Macaulay'a 
exposition of it is not too strong, viz. that "even if England 
were cursed with a King resembling Busiris or Phalaiis, who, 
in defiance of law, and without pretence of justice, should daily 
doom hundreds of innocent victims to torture and death, all the 
remaining estates of the realm united would not be justified 
in withstanding his tyi'aimy by physical force." Locke, in 
his Letter from a Person of Quality to Tiin Friend jh the Oountry, 
attributes the practice of exacting non-resisting testa to " a de- 
sign of composing a distinct party from the rest of the nation of 
the high episcopal men, and of the old cavaliers, and of making 
it accredited that both monarchy and episcopacy were jure 
divino, and not to be bounded by any human laws," This letter 
was burned by tlie hangman. 
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A non-resisting test for the whole nation was escaped, in 
the Hoiise of Commons, by a majority of only three voices. And, 
in the year 1675, a Bill for imposing on the Members of both 
Houses a non-resisting test, by way of oath, with a clause of 
" not endeavouring the alteration of the government either in 
Church or State," passed tiie House of Peers after a debate which 
laat«d seventeen days. A dispute concerning the jurisdiction of 
the Lords in matters of judicature led to a prorogation, which put 
an end to this extravagance of political testing, and saved the 
honor of Parliament after the Peers and Bishops had done their 
utmost for its prostitution'. 

The Corporation Act and Act of Uniformity, besides pro- 
fessions of non-resistance, required declarations of belief in the 
invalidity of the Solemn League and Covenant, (a compact 
between the English and Scottish nations to which the King 
himself had been sworn, and which, acknowledging royalty, 
repudiated episcopacy) apparently, because most Members of 
Corporations and Incumbents of livings at the period of the 
Kestoration stood under its obligation. By the orders of Parliament 
the Solemn League and Covenant, and the Engagement to the 
Commonwealth (which Sir Matthew Hale and most other dis- 
tinguished acquieacera in the Restoration had taken), were burn- 
ed by the common hangman. Of one of these conflagrations, 
Pepys writes, in his Diary, under the date of the 28th of May, 
1661: "Got into a balcony over against the Exchange, and 
there saw the hangman bum, by vote of Parliament, two old 
Acts, the one for constituting us a Commonwealth, and the other 
I have forgot ; which still do make me think of the greatness of 
this late torn, and what people will do to-morrow, against what 



^ The dotciila of this remarkable ooatoat ars related in Lncks'B L^er from a 
Persm of Quality la kin Friead in the CauHlry, (4 vol. Pari Sitl. App. V.) writtflit 
upDD the ocBOsion. The Protests against the Bill were aignedj one b; 1 2, another 
hj 16 Peers. The King Via present during the debates, in which the riral lenders 
were Lord Nottingham aiid Lord Shaftesbury. Lord Campbell's marginal abstract 
to hie account of those transBctioiiB is, " Constituldoii naved h; BhafteBbury." 
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they all, througli profit and fear, did promise and practise tlii& J 
day." 

It may aeem to have bceu an act of fatuity to have attemptsSl 
to annul the obligations of conscience by the instrumentality ofj 
the hangman, and to have made it a part of a new profession of 1 
political faith, that an old one equally solemn was devoid of "1 
obligation. The inimitable cavaUer-aatirist, in dialogues betweeu I 
Sir Hudibras and his squire Ealpho, might have taught the J 
Parliament how irail are the trammels of State Oaths against -I 
Bophistry to elude, or power to break them. Sliakepere had I 
pointed to a page of earlier history from which the same le 
might have been adduced, where he makes King Richard the | 
Second say: 

If thy offences were upon record, 

Then ahould'at thou find one heinous Aiticle, 

Containing the dopoaing of a King, 

And cracking the strong warrant of an oath. 

■ The State Oatha and Declarations of Non-resistance could 1 
never have been expected to exclude from ofiice or employment I 
any persons not of sincerity, and tender consciences ; and, \ 
the hour of trial came, they were found totally ineffectual for I 
quelling resistance, or maintaining an undeserving King upon I 
his throne. They reflect discredit on the Constitution in the | 
reign of Charles II., as being in their tenor subversive of civil I 
liberty, whilst the Oaths especially were an impious invocation I 
of the Supreme Being for the purpose of ratifying the moral I 
and political subjugation and degradation of man by man. I 
In the reign of Charles II. the doctrmes of non-resistance and I 
indefeasible right, obtained, for the first time in our history, j 
a parliamentary sanction. But as non-resisting Tests were i 
consistent with the Revolution which was founded upon resist- 
ance, those of the Acts of Uniformity and Militia were abolished 
at that epoch ; and the non-resisting Test in the Coiporation 
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Act was expunged from our Statute Book at the accession of 
the House of Brunswick^. Thus there is no longer any obligation 
of conscience, "binding our souls in secular chains," to regard 
the royal dignity merely as a descendible property; instead of 
viewing it as a trust for millions, subject to a right of resistance 
when rendered indispensably necessary by the Saliia Populi. 

1 ist W. and M. c. 8 ; 5th Geo. L c. 6. See Sir Michael Foster's Fourth 
DiscovTse, and Mr Allen's Inquiry into the Rise and Orowth of the BoycU Prerogative 
in England, tit. "Allegiance." 
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IN the reign of George III. there was a prosecution ordered 
by the House of Commons againat Mr Eeeves for being tlie 
author of a pamphlet, in which it waa asserted that, according 
to the English Constitution, " the Monarch is the ancient stock 
from which have sprung those goodly branches of the Legis- 
lature the Lords and Commons, that, at the same time, give 
ornament to the tree, and afford shelter to those who seek pro- 
tection under it. But these, are still only branches, and derive 
their origin and their nutriment from their common parent ; they 
may be lopped off, and the tree is a tree still ; shorn, indeed, of 
its honors, but not, like them, cast into the iire. The Kingly 
government may go on, in all its functions, without Lords or 
Commons ; it has heretofore done so far years together, and, 
in our times, it does so during every recess of Parliament; 
but, without the King, his Parliament is no more." This dia- 
fignied portraiture of the English Constitution may he shewn 
to be incompatible witli ancient laws and with the Bill of 
Rights and other bulwarks of liberty erected at and since 
the Revolution: it is to be inquired whether it hear not traits 
of resemblance to the Constitution in the reign of Charles the 
Second? 

It is proposed to consider the English Constitution, with 
regard to Parliament, under the following heads, (1) The Hold- 
ing of Parliament. (2) Impeachments. (3) Miscellaneona Mat- 
ters relating to Parliament, 
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(1) The Holding of Parliament. 

Sir W. Blackstone and Mr Fox put forward the Triennial Act 
of Charles II. aa one of the proudest legislative trophies of that 
era. And Sir W. Blackstone, in another part of hia Commen- 
taries writes, further, in commendation of that Act : " It ia true 
that by a Statute of the 16th Charles, c. 1, it waa enacted that 
if the King neglected to call a Parliament for three years, the 
Peers might assemble and issue writs for choosing one, and, in 
case of the neglect of the Peers, the constituents might meet and 
elect themselves ; hut this, if ever put in practice, would have 
been liable to inconveniences, and the Act itself was esteemed 
so highly detrimental and injtnious to the royal prerogative, 
that it was repealed by the Triennial Act of Charles II." It 
may, however, appear that, in the substitution of the Act of the 
Son for that of the Father, the English Constitution was retro- 
grade, and, as it were, under the influence of the constellation 
Cancer. 

The Triennial Act of Charles I, is not adecLuately represented 
by Blackstone ; for it contained a provision, passed over by him, 
for limiting the duration of Parliament ; and the machinery for 
calling new Parliaments in the case of royal neglect, was not so 
crude and imperfect as that stated in the Commentaries. "The 
Nation," says Mr Hallam, writing concerning the Statute of 
Charles I. " set a due value on this admtrahle Statute, the passing 
of which they welcomed vrith bonfires and every mark of joy." 
It received the concurrence of many Members of both Houses 
who were afterwards foremost in the ranks of the Cavaliers. 

TheTriennial Act of Charles II, was passed in 1664, when the 
King, except as to matters of religious toleration, was nearly 
omnipotent in Parliament; "It cannot be expressed," writes 
Lord Clarendon, " hardly imagined, with what alacrity Par- 
liament entered into all affairs which might refer to the King's 
honor, safety, or profit." In a speech to the Houses, the King 



46 



PARLIAMENT. 



expressed liis "aatonisliraent" that Parliament Lad not taken! 
into ita consideration the " wonderful clauses of the Trienni^ I 
Act, paaaed at a time very uncareful of the dignity of the Crown i 
or the sectudty of the people." He concluded, " I do not think 
the Crown can ever he happy without frequent Parliaments, bat, 
assure youiselvea, if I should think otherwise, I would n 
suffer a Parliament to come together by the means prescribed by | 
that Bill." An "estimation," as Blackstone expresses it, ofj 
what waa "detrimental to the prerogative," is not entitled tol 
much weight when coming from a Parliament that could brook I 
such a daring defiance of the Constitution. 

There ia no notice of any debate on the subject of the Tri- 
eimial Act of Charles II. in the Parliamentary Ilistory, but we 
learn, from Pepys, that Vaughan, afterwards the eminent Chief 
Justice, who had the rare felicity in the reign of Charles II, of 
an unstained character combined with high legal reputation, in- 
curred the King's displeasure by his "standing so long against 
the breaking of the Act for a Triennial Parliament." In another 
place, Pepys wiites, " The great matter to day in the House 
hath been, that Mr Vanghan, the great speaker, ia, this day, 
come to town, and hath declared himself in a speech of an hour j 
and half, with great reasou and eloquence, against the repealing j 
of the Bill for Triennial Parliaments, but with no success, for I 
the House have carried it that such Parliaments shall be hence- j 
forth without any coercive power on the King. But, Lord! 
see how the best things are not done without some design, for ' 
I perceive that all these gentlemen I waa with to-day aie against ' 
it, though there was reason enough on their side, yet purely, 
I could perceive, because it was the King's mind to have it; 
and should he demand any thing else, I believe they would give i 

The Triennial Act of Charles II. bears the hypocritical title 
of " An Act for the asaembUng and holding of Parliaments once 
in three years at the least ; and for the repeal of an Act intitled. 
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' An Act for tte prevention of inconveniences happening by the 
long intermission of Parliaments.' " Tlie Act recites that the 
Triennial Act of 16 Car. I. c. 1, " ia in derogation of his Majesty's 
jnat rights and prerogative inherent to the imperial Crown of thi 
realm, for the calling and. assembling of Parliaments, and ma] 
be an occasion of many maniibid mischiefs and inconveniencea^ 
and much endanger the peace and safety of his Majesty, and al 
his liege people of this realm." By the second section tha 
Statute of Charles I. is repealed. In the third and last section, 
it is enacted, "And, because by the ancient laws and statutes 
of this realm, made in the reign of King Edward III., Parlia^ 
ments are to be holden very ojip,n, hereafter the sitting and 
holding of Parliaments shall not be intermitted or discontinued 
above three years at the moat, and that within three years froi 
the determination of the present and subsequent Parliaments 
King shall issue writs for calling and holding of a new Parlia- 
ment, to the end that there may be a frequent calling, asseml 
and holding of Parliaments once in three years at the least.' 

In the Triennial Act of Charles II, the Statutes of Edwi 
in. are misrecited in an important particular. Instead of vagiiel; 
providing that Parliaments should be holden " very often,' 
enacted by the Statute of the 4th of Edward HI. " Item, it ia 
accorded that Parliament ahall be holden every year once, and 
more often if need be';" and, by the Statute of the 36th 
Edward m., "Item, for maiutfinance of the said articles am 
statutes, and redress of divers mischiefs and grievances whiol 
daily happen. Parliament shall be holden every year, aa anothi 
time was ordained by Statute," 

The Triennial Act of Charles IL was the repeal of a gO( 
law with good securities ; and a re-enactment of it with mud 
parade and self-glory, but without any securities at all : thi 



' Iiord Nottinghum led the House of Lorda to adopt tbe Baphiatical conatruO'fl 
I, that the words "if need he" governad the whole sentence, aud that the Psr^B 
Qflat was not to be holden onCf in a y^^^j eiLCept ^' if notitl he." 
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operation the- Speaker told the King was a "melting down of 
the Act of Charles I., extracting its pure metal from its grosser 
alloy, and then presenting it to hia majesty to \ie newly stamped." 
Hume, who is generally an apologist for the House of Stuart 
under whatever imputations, writes concerning the repeal of the 
Triennial Bill: " The Parliament repealed the law; and, in lieu 
of all the securities formerly provided, satisfied themselves with 
a general clause, ' that Parliaments should not "be interrupted 
above three years at the moat.' As the English Parliament had 
now raised itself to a regular check and control upon royal 
power, it is evident they ought still to have preserved a regular 
security for their meeting, and not have trusted entirely to the 
good will of the King, who, if anihitioua and enterprising, had 
80 little reason to be pleased with these assemblies. Before 
the end of Charles's reign, the nation had occasion to feel 
very sensibly the effects of this repeal." The Oxford Parlia- 
ment was dissolved on tbe 28th of March 1681, and the 
King never called another Parliament, though he lived till 
the 6th of February 16S5, an interval of considerably more than 
three years. It may be said that the King, in not holding 
a Parliament for more than three years, acted contrary to the 
Constitution ; but was not his conduct, in a great measure, attri- 
butable to the breaking down of a bulwark of the Constitution 
by the very Act which Blackstone and Fox adduce as an ex- 
emplar of its per^tionf 

Owing to the absence of any provision in the new Act for 
the cesser of Parliament, as it were, by a natural death, the so- 
called "Zo»j Parliament" of Charles 11., chosen during a national 
paroxysm of loyal devotion, was retained for nearly eighteen 
years, and was dissolved only for the pui-pose of screening the 
Earl of Danby from a prosecution which involved an exposure of 
Charles's own unworthiness ; the panic of the Popish Plot coupled 
■with [the French alliance having given a temporary ascendancy 
to the country parly over that of the court. It is obvious that 
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■BO protracted a duration of Parliament was calculated to weaken 
A due sense of responsibility in Members to tlieir Constituents, 
who, without hope of change, continued to be governed hj 
Eepresentatives many of wliom had forfeited their esteem and 
confidence, and served for hire another master', 

In Parliaments of every duration bribery has been practised 
in multiform shapes ; but there was greater facility for nefarious 
purchase of votes, when recipients did not feel any qualms for 
a new election, and the Sovereign waa not afraid of losing by a 
contract of do ut jhcias, through non-performance of his donees. 
Hence the practice of systematic bribery is supposed to have 
originated with the Long Parliament of Charles II.; it was 
certainly carried therein to an extent which kas given to that 
Parliament the traditional epithet of the Pensionarif Parliament. 
Evelyn, in his Diary, under the date of the year 1678, writes of 
the Ifong Parliament " growing now corrupt and interested with 
long sitting and court practices ; " and, ander the date of 25th 
of January 1679, "The Long Parliament, which had sat ever 
since the Restoration, was dissolved by jiersuasion of the Lord 
Treasurer Danby, though divers of them were believed to be his 
pensioners." 

A Committee appointed by the Parliament which succeeded 
the Pensionary Parliament exposed a considerable exhibition of 
pensions and bribes given by the King, himself a pensioner*, to 
Members of Parliament, under the name of the " King's bounty." 
It appeared that Lord Danby had raised the amount of money 
annually spent in traffic for votes from £12,000 to £20,000. In 

1 The longest duratiaas and longeat iDtermiBs'ionB of Parliament in tlie tlires 
leigna preceding that of Charlea LL were, 

DutbUoh. Intermiiiloii. 

Elizabetli II jeara 4 years. 

James 1 9 „ € „ 

OharlesI 8 „ li „ 

* There is a remarkabls piuBitgB in a letter of Lord Baoon to King James: "ITar 
b«caaae ie that haih, taken bribei it apt to give }rnha, I will present yonr Majesty 
with a bribe : I will present your Majesty with a good histflry of England, and a 
better digest nf your laws." 
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a small book entitled "For secret service," were found i 
items for pensions to Members of Parliament, and, among them, 
£3000 a year to the Speaker, paid to liim as well during Ee- 
cesses as Sittings, and particularly, during the Prorogation for 
fifteen montlis : tliere was also a Ledger containing similar items 
whicli was not forthcoming. Chiffinch, the wcU-known closet- 
keeper of the King, was proved to have been in possession 
of a himdred accLuittances by Members for the receipt of their 
penaiona. Bulky pecuniary bribes were, however, even before 
Pope wrote on Paper credit, exceeded by the legionary and less 
palpable baits with which the virtue of Members of the Long 
Parliament was rmdeimined. Andi-ew Marvell, In 1678, (who 
had refused a bribe of £1000, offered to him in his garret 
personally by Lord Danby,) wrote a dialogue which touches on 
the subject of Parliamentary bribery, between the statues of 
two horses, that of Charles I. at Charing Cross, and one of 
Charles II, erected by Sir K. Vyner in the market-place of 
Woolchurch, 

Clearing Grots. 

That traitors to a Country, in a brib'd House of Commons, 

Should give away millions at every aummona. 

Woolckwrcfi. 
Yet some of those givei-s, auch beggarly villaina. 
Are not to be trusted for twice fifty shillinga. 

C/tarkig Cross. 
No wonder that beggars should still be for giving, 
Who out of what 'a given do get a good living. 

Woolchurch. 
Four knights and a knave, who were biu-gesBea made. 
For nulling their consciences were liberally paid. 

Charinff Cross. 
How base are the souls of such low-prized ainnera. 
Who vote with the comitry for drink and for dinners. 
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Woolchurch. 
'Tia tliey wlio brought ou ua this scantialous yoke 
Of exoiBing our cupa, and taxing our smoke. 

A somewhat ludicrous effect was imputed to the length of 
Parliaments, in consequence of an interchange of practical jocu- 
larities between MurveU and Sir Philip Harcotirt. Sir Philip 
appears to have tripped up Mai-vell with his foot, and then 
Marvell hufFeted him with his hat. The Speaker brought the 
parties hefore the House, when they both protested that all was 
in jest. Sir Thomas Meres ohserved, "By cm- hug sitting 
together, we lose by oiir accLuaintance and familiarity the de- 
cencies of the House." 

The holding of Parliaments annually or "veiy often" was 
evaded in the reign of Charles TI. by means of excessively long 
Prorogations. That King, on one occasion, prorogued the Par- 
liament for fifteen months, from November 1675, to February 
1677, uTiofiatu, for which the King's pay from Louis XIV, was 
500,000 crowns. On the Parliament reassembling, when Lord 
Shaftesbury, the Duke of Buckingham^ and other Peers contended 
that so long a Prorogation amounted, according to the Statutes 
of Edward UI. to a Dissolution, they were committed to the 
Tower during the pleasures of the IIonBe of Lords, and of the 
King. Among other long Recesses of Parhament dm^ng the 
reign of Charles II. may be noticed one lasting from the 22d of 
April 1671, to the 4th of February 1G73, an interval of a year 
and nine months, accomplished by means of four successive Pro- 
rogations. These long Prorogations might have afforded a color 
for Mr Reeves's libel on the Constitution ; for the King flourished 



' The Duio requaatod the Biihopa to give tiieir opinions on the logic of s bjIIo- 
gimnwiuGh he propoaod, viz, t. The King's prorogation cuntrary to a statute would 
be void. 1. But «. prorogation for Sfteen months is contniry to \^e statute of 
Edward in. 3. Ergo the King's proragaiion was TOid. He raqueeted to have Ms 
took in the Tower, which the King took KS an impntation of poison. The Gom- 

is omitted in the Journals the queetdon, which was attempted to be raised in the 
I Iitnrer Honse, upon constructive dissolution. 
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Hie a bay-tree, whilst the Parliament was like tranches without 
annual nutriment. 

A Prorogation is equally effectual with a Dissolution, in 
terminating all business hefore either House of Parliament ex- 
cept such as is judicial, and thus it becomes a powerful weapon 
in the hands of a Sovereign for thwarting measures which may 
be distasteful to him. It may also be used as an instrument for - 
preventing animadversion on domestic abuses, or culpable foreign 
policy. If a Sovereign could obtain money adequate to his 
wants from any other sources than that of Parliamentary 
Supply, a Prorogation, that might have been legally extended to 
three years less one day, was tantamount to a royal Saturnalia. 
Charles II. a pensioner to France, a slave to his Mistressea, a 
prostitutor of law and liberty, an apostate to his Country's 
religion, and fearing an appeal to his People by dissolving 
Parliament, amply availed himself of this patent defect in the 
Constitution. Marvell writes of his disinclination to Parliaments, 

Till Eate a happy mother shall become, 

Till Charles loves Farliamenta, and Jamoa hates Boma 



An Ad)0um7nent does not, like a Prorogation, terminate any 
meaaiures, but leaves them all in statu quo. It may, nevertheless, 
be used for sinister purposes, if the power of using it be assumed 
by the Crown, especially if adjournments be protracted, or re- 
peated, or ultimately end in a prorogation or dissolution- The 
present rule concerning Adjournments, as stated by Mr Hatsell, 
is that " the Sovereign has no prerogative to adjourn the Parlia- 
ment, but can only signify his deshe, and then it is in the 
wisdom and prudence of either House, to comply witli his re- 
quisition or not, as they see fitting." We read, however, in the 
Parliamentary Journals of the reign of Charles II. of the King's 
leave and direction to adjourn. Thus, in a speech to the House 
of Commons, the King says " I do give you leave and direct 
you that you adjourn yourselves to the 6th of November;" and 
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it ia entered in tlie Joornal, " That, according to his Majesty's 
■will and direction, the House ad-joui'ns itself to the 6th of 
Novemher." 

On one occasion, a King's message directing an Adjournment 
as ordered not to he entered in the Journal of the House of 
Commons, but the House adjourned itself till the day indicated. 
On the 28th of May 1677, when the King had, personally, in 
the House of Lords, "required" the House of Comraons to 
djoum immediately," several Members, on their return to their 
Charaher, attempted to speak, and -were only prevented hy the 
Speaker, Sir Edward Seymour, after adjourning the House on 
hia own authority, springing out of the chair, and, with the aid 
of the Court Party, securing the mace in a scramble for it. 
This summary adjournment was followed hy three more of a 
similar nature, and the House did not meet for the transaction 
of business till the 28th of January in the following year. 
MarveU obserree on these proceedings, that the Commons were 
"kicked from adjournment to adjournment, as from one stair 
down to another ; and, when they were at the bottom, kicke<l 
up again, having no mind yet to go out of doors." 

Members of the House of Commons cannot now be sheltered 
from the indignation of their Constituents during the life of a 
Sovereign; nor can the Kingdom he kept without, a Parliament, 
or a Parliament be prorogued for three years less a day, or be 
adjourned by royal mandate ; all of them constitutional in the reign 
of Charles II. These improvements of the Constitution have 
been effected as well by means of the Triennial Act of William 
and Mary, and the Septennial Act of George I,, as by a more 
liberal doctrine concerning adjournments, hy a strict and uniform 
appropriation of supplies, and more than all, since 1689, by the 

issity for an annual Mutiny Act. Tlie annual Mutiny Acta 
arose out of the occasion for a standing army to preserve the 
safety and honor of the country, combined with that provision 
against a 8t«' ""ithout consent of Parliament in the 
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Bill of RigLta, and that against martial law in tlie Petition of 
Eights, These two constitutional bulwarks of our ancestors are 
thus annually re-proclalmed, and dispensed with, subject to revival 
at the end of a year. The necessity for the annual holding of 
Parliaments consequent on the Slutiny Acts affords a striking 
example, how little to t!ie wiadom of Senate.?, and how much 
to the concatenation of circumstances beyond human foresight, 
IB to be ascribed the amelioration of the English Constitution 
from its state of wi2>erfect{o^i in the reign of Charles the Second. 

(2) Impeachments, 

The power of Impeachment is a very important provision in 
the frame of the Constitution for the punishment of offences 
affecting the public interest, where a Trial by Jury would be 
unsatisfactory, either on account of the nature of an offence, or 
the station of the accused. Mr Fox was of opinion that the 
" establishment of the righta of the House of Commons in regard 
to impeachments" contributed to earn for the reign of Charles II. 
the designation of the " era of good laws," 

The reign of Charles II. is particularly remarkable for the 
failure of Impeachments ; Clarendon, Mordaunt, Orrery, Arling- 
ton, Scroggs, North, Danby, Seymour, Pett, Penn, Fitzharris, 
and others, were all impeached, but none of them tried under 
the impeachments. Of the five Popish Lords impeached, only 
one. Lord Staffori, was tried; a trial which covered King, 
Lords, and Commons with infamy. 

The point of most importance in regard to Impeachments 
agitated in the reign of Charles II. was, whether & pardon couid 
be pleaded in bar to a Parliamentary Impeachment? Charles II. 
furnished Lord Danby with a pai-don, that he might plead to liis 
impeachment for negotiating with Louis XIV. a pension for 
his Majesty's hire and service at his Majesty's express command, 
testified under his own royal signature. The King told the Houses, 
that if there were "any defect in the pardon in point of form 
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or otherwise, he wonld grant it ten times over rather than it 
sliould not be fall and euificient." 

The right side on this important constitutional question was 
not maintained altogether by ud exceptionable means. The Com- 
mons delayed a decision concerning the validity of Danby'a 
pardon, by striving for an untenable position, that the Bishops 
had no right to vote on the question of the validity of the pardon ; 
whereas, by law and usage in capital cases, they withdraw only 
Dpon the final vote being taken of guilty or not guilty, which 
was anciently considered a privilege and not a disqualification. 
The House also passed a violent resolution, that no commoner 
whatsoever should presume to maintain the validity of the pardon 
pleaded by Lord Danby, on pain of being accounted " a betrayer 
of the liberties of the Commons of England." 

The Constitutional doctrine that the King should not have 
it in his power to screen the delinqnencies of public men, or to 
avert a judicial sentence for their misdeeds before trial ; that, at 
least, shame and reproach and public indignation should be 
irremissible, cannot be considered as ha^-ing been established 
until the Act of Settlement ; the Constitution therein was im- 
j)erfect in the reign of Charles the Second. 

That an Impeachment survives a Dissolution of Porliament 
is an important doctrine of Constitutional Law, For otherwise, 
the Sovereign, by dissolving Parliament, would have the power 
of arresting the progress of any Impeachment, and, perhaps, of 
virtually defeating it. After the Dissolution of the Long 
Pariiament of Cbariea II. in January 1679, the point arose 
whether the Impeachments of Lord Danby and the five Popish 
Lords were abated? on the following 19th of March the House 
of Lords agreed in a resolution, that the Dissolution of the last 
Parliament did not alter the state of the Impeachments brought 
in that Parliament. Immediately on the meeting of the Parlia- 
ment summoned by James II. on the 22d of May 1G85, the 
Lords resolved that the Hesolution of the 19th of March 1679, 
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as to Impeachments, should be reversed and annulled. The 
weight of both these precedents is much detracted from by the 
high state of political excitement under which tliej were passed ; 
the former occurring during the heat of the popish Plot, and 
besides the case of Danliy, affecting the liberty of five Popish 
Lords accused of the Plot; of the latter it is sufficient to say 
that it is a resolution of the reign of James II. The question J 
whether Impeachments do continue in statu quo from Parliament J 
to Parliament was determined affirmatively by large majorities of I 
both Houses on the occasion of the impeachment, in 1790, of] 
Warren Hastings. 

Effect was so far given, in the reign of Charles II., to a I 
Dissolution of Parliament in cases of Impeachment, th^t, after j 
the dissolution of the fifth and last Parliament of that reign, ; 
there being no Parliament in esse, Lord Danby was bailed by 
Chief Justice Jeffreys, though he had been previously refused 
bail by Pemberton, under the same circumstances. Fitzharria, , 
after the dissolution of the fifth Parliament, was tried for High 
Treason, although he pleaded the pendency of an Impeachment • 
for the same offence ; a plea which was not traversed on the ( 
ground of the Lords having repudiated the impeachment, but ' 
was demurred to. Fitzharria was tried by a Jury and executed, 
notwithstanding the House of Commons, in the previous Parlia^ i 
ment, had arbitrarily resolved that " all those who concurred in 
any sort in trying Fitzharris in any other Court than the House 
of Lords were betrayers of the liberties of their Country. It 
was much remarked at the time that the Judges, in delivering 
their determination against the effect of the pendency of an 
Impeachment, assigned no reasons/ their decision is styled by 
Sir J, Hawles, the Solicifor-Geueral of William III., " the first \ 
mute judgment in Westminster Hall'." 

' It nould appear that there wu ground to auHpcct that the King, wba hwl | 
g^ven moDsy to Fitzharris, had induced him to prepare the paper far wbich he w 
enecuted, in order to its diapcraion aniong the Whig leadere, for the purpose of 1 
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The queslaoii of the right in the House of Commona to 
impeach a CommoJier is of great constitational importance, inas- 
much as if this right were not concedecl, the Sovereign might 
exempt hia Miniatera from responaibilitj', bj making choice of 
Comraonera. The expediency of this right may he thought to 
Hold equally whether imputed offences are subject to a capital or 
minor punishment ; a diversity of opinion, however, has prevailed 
on the point whether a Commoner can be impeached for a capital 
offence. 

Lord Campbell, in a summary of good and hod laws in the 
reign of Charles II., inacribea, under the category of ijood laws, 
" the juridical improvement that no Commoner can be tried for 
his life except before his own Peers — an English Jury." It may 
be doubted, however, whether, in the reign of Charles II. any 
good or bad law can be found to this effect. The point turns on 
the Eesolution made by the Lords, not without forcible protests, 
that Fitzharris, who had been Impeached for treason, " should 
be proceeded with according to the course of the Common Law." 
This Resolution can scarcely be deemed to amount to a Imc. 
The doctrine that a Commoner cannot be impeached for treason, 
is implied rather than avowed in it, and the question before the 
Lords was complicated with the circumstance that Fitzharris 
was, previously to the impeachment, and at the time of the 
Resolution, under prosecution at tlie Common Law. When 
Fitzharris pleaded the jiendency of his impeachment as a bar to 
his trial by Jury, neither the Attorney-General nor the Court 
intimated any opinion, that he had been impeached for an offence 
for which he was not impeachable. But the Resolution of the 
Lords is not entitled to any legislative authority, considering 
that it was met by a coimter-Resolution of the Commons, " that 



impIicatiDg; them. Snppomng this to have been the caae, the Sing's machinaUoiia 
i mora liaible to a. jull exposure in ■□ impeBchmetit, than in a trial conducted by 
the officers of tJis Crown. Before the unpeavhjnent the King had given a porBonal 
order to the Attoraey'Geneial to proascnte Fitzharris. 
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it JB the undoubted right of the CommonB in Parliament assem- 
bled to impeach any Peer or Commoner for treason, or any other 
crime or misdemeanor." The dispute between the Houses was 
terminated by a dissolution two days after the Resolution of the 
Commons ; and the Parliament never afterwards met during the 
reign. There is much reason in Mr Hatsell's observation, that 
" the circumstances attending Fitzharria's impeachment render 
any arguments or conclusions that may be drawn from it of very 
little weight." 

As to the question liow the law stands, in the present day, 
touching the impeachment of a Commoner for capital offences, it 
would require a longer space than is consistent with the plan of 
this work, to do justice to Lord Campbell's seven arguments on 
the one side, and those of Mr Hatsell and Mr Hallam on the 
other. But with regard to the popular objection which has been 
' made to impeachment of Commoners for capital offences, that it 
is an infringement of an English Commoner's birthright, secured 
to him by Magna Ckarta, it may be obaerved, that neither Magna 
Charta, nor any subsequent precedent, intimate any birthright in 
trials for capital offences that is no birthright in trials for felonies 
not capital, or misdemeanors. A custom, indeed, has been 
established for trying Peers, when indicted for misdemeanors, 
though affecting tlieir reputation, and even their banishment from 
society, by a Jury; but, upon indictments for felonies capital 
or not capital, trying them in the House of Peers before 
political friends and foes, unchallengeable, and upon honour. This 
practice, however, might, perhaps, be more honoured in the 
breach than in the observance, especially seeing that tlie dis- 
tinction between felonies and misdemeanors ia highly technical, 
and not commensurate with the enormity of offences. Moreover, 
vride as anciently was the disparity between Baron and Com- 
moner, a trial per gents de leur condition {if the term jiares in 
Magna Charta implied this, or liad any reference to a Jury as 
at present constituted), is a birthright, whether of Peer or 
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Commoner, tte value of which has been mucli diminiBhed, in 

consequence of the progress of society, and the impartial admi- 
nistration of Justice: as well might English freeholders haye 
complained of the loss of a birthright, from the droit droit to 
their lands being recently made triable by a Jury containing 
no Knights girt with awords. Lastly, the provision in Magna 
Charta for the Liher Homo relates to suits by the King, and, 
it may he thought, ought not to govern a procedure instituted not 
by the King, but by the Representatives of the People, and 
eapecially adapted to cases in which a trial by Jury ia liable to 
be frustrated by the King; a procedure founded on policy un- 
known and inconceivable iu the reign of John. 

It is satisfactory to reflect, considering the strong arguments, 
at least ad verecundiavi, with which the controversy as to im- 
peaching Commoners for capital offences has been waged, to 
reflect that the cases in which an Impeacliment is eminently reme- 
dial, whether from their magnitude and complexity, or from the 
danger, in bad times, of a trial by Jury being baffled by means 
of a nolle prosequi, or a pardon, or being made the stalking-horse 
of illusory prosecutions, are not likely to be of a capital hue, 
the delinquencies of Ministers of State usually assuming a 
less sanguine complexion. 

The Commons, iu the reign of Charles II., arrogated a right 
of the misnomer of offences in their Impeachments. By an abuse 
of legal lexicography they denominated offences treason, which 
had none of the characteristics of that crime, and required the 
Lords to commit the parties to prison, as accused traitors, not- 
withstanding the Articles of Impeachment manifestly negatived 
such an imputed charge. The Uouae of Commons herein rival- 
led, on several occasions, the malaprop judgment of Dogberry 
and Verges : 

Sexton. What heard yoa him sny else 1 

Watch. Many, that he had received a thousand ducats for a«- 
ciuing the Lady Hero wrongfully. 



tSU PARLIAStEST. 

Dogberry. Flat burglary, at) ever was committed. 
Verges. Ay, by the mass, that it ia. 

The process of coining treasons by the Commons of Charles * 
II. was Btrikingly exhiliited in the Impeachments of Lord 
Clarendon, Lord Danhy, and Chief Justice Scroggs. It was 
advocated even after the Revolution. Sir J. Hawles, Solicitor- 
General of William III., in his remarks on Fitzharris's trial, 
whose offence he properly considered not to have heen High 
Treason, hut who had been impeached for tliat crime, observes, 
that, " in all times Parliaments have practised, and, it is neces- 
sarily incident to all supreme Powers, in all Governments, to 
enact or declare extravagant crimes to be greater than by the 
established law they are declared to be." It is conceived that 
tJiis doctrine is not maintainable upon any sound principle. It 
was eloquently protested against by Lord Strafford'; and the 
spirit of the Constitution may be thought to have been correctly 
expounded by Lord Chatham, in replying to a speech of Lord 
Mansfield, " We all know what the Constitation is ; we all 
know that the first principle of it is, that the Subject shall not 
be governed by the arhitrium of any one man, or body of men, 
less than the Legislature, but by certain laws to which he has 
virtually given his consent, which are open to him to examine, 
and not beyond his ability to understand." 



{d) Miscellaneous Matters, relnliug to Parliament. 
Various matters of constitutional importance relating to Par- 
liament in the reign of Charles II. deserve attention, which are 
not adverted to by Blachatone or Fox, thotigh they materially 
affect the question of the vigour of the Constitution at that era. 
The miscellaneous matters concerning Parliament, which will 

' The oontBraporarj hiatorian May Bays of Strafford's person and ploqnenoo 
and Uie effect of the latter on the la<lie9. 

Nod fonnosuB erat, Bed erat facnndns Dlysaea, 
Et tamen eequoreae torsit amore Dem. 
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new members, it may be reckoned au improvement in tlie Con- 
stitutioD, that this branch of the royal prerogative became, in 
the reigns after tliat of Charles II,, obsolete, and has since been 
expressly, to use Black stone's expression, "lopped off." 

It is a provision in the Bill of Rights, that " Ehctions for 
Members of Parliament ought to be free." The Constitution 
had not adequately provided for this desideratum in the reign of 
Charles II. With regard to elections for Boroughs, — by the 
arbitrary powers of the Commissioners under the Corporation 
Act, and the sacramental test, and oath of non-re aistance which 
that Act imposed, the Court acquired, for a considerable time, 
an undue influence in elections for Parliament, In some of the 
vacancies, towards the'close of the Long Parliament, and in the 
three short Parliaments whicli succeeded it, the Corporations, 
especially that of London, had, in spite of political and religious 
trammels, returned Jlembera to swell the ranks of the Country 
Party. Upon the dissolution of Charles's last Parliament, the 
Comi, in order to recover its in£uence over elections, as well aa 
over jury-panels, instituted, under pretext of law, those lawless 
proceedings which resulted in the seizure of the Charters of the 
Corporations, The result, as regards Pai'liamentary elections, 
was perceived in the first Parliament subsequently summoned, 
that of James II., when, among a multitude of instances of Court 
influence, we are informed by Evelyn, that ■' many mean and 
slight persons, gentlemen's servants, clerks, and persona neither 
of reputation nor interest, who had been recommended by the 
Court were set up, and many of them retiuTied, by means of 
new Charters changing the electors." He says, it was reported 
that " Lord Bath can-ied with him into Cornwall no fewer than 
fifteen Charters, so that some called him the Prince Elector''' 

With regard to County elections, — the King, through the 
imperfection of the law in the reign of Charles II., frequently 
exercised an undue influence by means of Sheriffs of his own 
appointment. Sir Samuel Bamardiston, of the Country Party, 
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■ho waa foreman of the Grand Juiy in the case of the famoTia 
Ignoramus of Lord Shaftesbury's mdictment, had heen returned 
Member for the County of Suffolk, in the year 1674, by a 
majority of seventy-eight voices ; nevertheless the Sheriff made 
a double return of Sir Samuel Barnardiaton, and his opponent 
Lord Huntingtour. Sir Samuel Bamardiston brought an aetion 
against the Sheriff for making a knowingly false and malieioua 
return, and recovered before Sii" M. Hale £1000 damages. The 
case was removed, by writ of error, to the Exchequer Chamber, 
and was there decided contrary to the opinion of Sir M. Hale ; 
aome of the Counsel who had been engaged against Sir S. Bar- 
nardiaton in the proceedings below, having been made Judges 
for the purpose of sitting in error upon them. The judgment of 
the Exchequer Chamber was confirmed in the House of Lords 
in the reign of Charles II., and again, subsequently to the 
Kevolution, after an interval of fifteen years. On the latter 
occasion, five Peers entered the following Protest: 

1. " Because it is a denying Sir Samuel Bamardiston the 
benefit of law, which gives relief in all wrong and injury ; and, 
though this be an action of the first impression, yet there being 
a damage to the plaintiff, the Common Law gives him this action 
to repair himself; and, if it were not so, there wotdd be a fa0ure 
of justice, which cannot be admitted. 

2. " Because the allowing this reversal tends towards giv- 
'ing the power and encouragement to Sheriffs to make false and 

double returns, by which means the right of elections will be 
avoided; and it tends thereby to the packing of a House of 
' Commons, which may overturn the whole frame of the govem- 
'Tlnent, and establish wliat religion and government may be 
|>thoQght fit by a packed Parliament." 

A Statute was passed in the reign of "VViltiam HI. to pre- 
vent false and double returns of Members to serve in Parlia- 
ment, whereby the right of action in the party aggrieved was 
established ; which was intended to remedy a defect in the 
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Constitution that had been made apparent by the unsuccessfiil 
proceedings on behalf of Sir Samuel Bamardiston. Wilful de- 
lays, neglects, or refusals to return any person who ought to be 
returned, are provided against by a Statute of Victoria ; and it 
is enacted in the Reform Act, that any lletuming Officer shall 
forfeit £600 to the party aggrieved for contravening any of the 
provisions of that besom of corrupt usages. 

On the bribery and treating of Voters for Memhera of Parlia- 
ment, Evelyn observes, " Witness the confused, debauched, and 
riotous manner of electing members qualified to become the 
representatives of a nation, with legislative power to dispose of 
the fate of kingdoms, which should or would be composed of 
worthy persons of known integrity and ability in their respective 
counties, but who are not able to fling away a son's or daughter's 
portion to bribe the votes of a multitude, more resembling a pagan 
baechanalia, than an assembly of Christians or sober men, upon 
the most solenm occasion that can concern a people ; or stand in 
competition with some rich scrivener, brewer, banker, or one 
in some gainful office, whose face or name, perhaps, they 
never saw or knew before." The influence of demagogues over 
the swinish multitude does not appear to have been an evil of 
Evelyn's day. There was a standing order of the House of 
Commons made in 1677 against treating beyond tlie amount of 
£10, except in a person's own dwelling-house ; in 1669 a Bill 
had been read for this purpose only a first time. By an Act 
of Victoria against bribery, treating, and undue influence, the 
Constitution has been rendered, in this respect, more perfect 
in theory ; but what impregnable bulwark shall, in practice, guard 
the political Danae from a shower of gold? 

It will scarcely be questioned that the constitution of Parlia^ 
ment has been improved since the reign of Charles II., with re- 
gard to the tribimal for deciding Election Petittotts. Long before 
the Reform Act, there would appear to have been a general con- 
viction that election petitions were more fairly decided by select 
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Committees bound by an oath, and examining witnesses upon 
oatli, than according to the older system, wlien they were made 
party questions by the whole House, and when Dunning, Soli- 
citor-General, declared, that decisions in Turkey were far pre- 
ferable to those of the English House of Commons. The down-^ 
fall of Sir Robert Walpole was decided by the votes on the 
Chippenham Election Petition. 

A material change in the constitution of Parliament waa 
effected in the reign of Charles II., viz. the cessation of the 
practice of the Convocation taxing the clergy separately, and the 
consequent qualification of the clergy to vote in Elections for 
Members of Parliament. Ever since the time of Henry VIII. 
it was considered necessary that tlie grants of Convocation 
should be confirmed in Parliament ; tliey usually exceeded and 
were expected to exceed in amount the grants of the laity, which 
is supposed to have been a principal reason for the clergy ac- 
quiescing in the alteration of practice. The change has commonly 
been attributed to a verbal agreement between Lord Clarendon 
and Archbishop Sheldon. Spealter Onslow mentions the taxing 
of the clergy out of Convocation, as the greatest alteration ever 
made in the Constitution without an express law, 

The only statutory mention, in the reign of Charles II., of 
the laity and clergy being jointly taxed, is in an Act of Parlia- 
ment of the date of 1665, which contains a saving of the right of 
the clergy to tax themselves in Convocation, if they think fit. It 
was not till a Statute of Anne that the abolition of the right of 
TOting taxes in Convocation can be said to have been placed on 
a Constitutional basis. It waa only in the year 1801, that an 
important point arising out of the cessation of the fiscal functions 
of Convocation was definitely settled by Statute, viz. that of 
the incapacity of the clergy to sit as Members of Parliament. 
Home Tooke, the first celebrated victim of this Bill of Ex- 
clusion, waa allowed to retain his seat till the Parliament was 
dissolved. It had been previously decided by an Election 



68 PARLIAMENT. 

for 80 great a trust, and to "beg to Le excused from it'. Sir 
Edward Seymour, wlio had been appointed Speaker by the 
Commons, but who knew, that, in consequence of his liaving 
quarrelled with the Earl of Danby, his appointment would be 
opposed, purposely omitted to disparage himself, contrary to 
usage, lest he stiould have been taken at his word. Neverthe- 
less the King formed his own opinion of Sir Edward's unfitness, 
at least for purposes required by the Court, and rejected him. 
The proceedings relating to Sir Edward Seymour's Speakership 
are expunged from the journals. The Tricmiial Act of Charles 
I. dispensed with the King's approbation of a Speaker. 

The expedient of holding two Speakers, one in the reign 
of Charles T., and another in that of Charles II., by manual force 
in their chairs, and the transpiring of a fact that the Speaker of 
the Long Parliament of Charles II. had been in the receipt of a 
pension from the Crown, may indicate that the actual exercise 
of a prerogative, which, if old in theory, waa unprecedented in 
practice, was calculated to operate detrimentally to the liberties 
of the House of Commons. The order in which business waa 
taken, formerly depended much on the Speaker's disposal. When 
the Parliament met in 1667, after a prorogation, only to be further 
prorogued, Pepys mentions that "The Speaker was kept from 
coming in the morning to the House of Commons, on purpose, 
till after the King waa come to the House of Lords, for fear they 
Bhould bo doing anything in the House of Commons to tlie dis- 
satisfaction of the King and his courtiers." Andrew Marvell 
thus alludes to the partiality of Speaker Turner, in his Instruc- 
tions to a Painter, under the metaphor of a backgammon-board : 

Draw next a pair of tables opening, then 

The House of Commons clattering lite the men. 

' Speaker OubIow, in 1737, apoke, " Happy ia it, Sir, for jour Commona, that 
your Majesty's disapprobatian will give them an opportunity to reconsider wLat 
they have done; I am, therefore, to implore your Majesty to command your Com- 
mons to do, what thoy can very easily perform, to make cboioa of another peiBon 
more proper for them to present to yoor Majesty." 
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Deeoribe the Court and Ctmntiy both set right 
Oa opposite points, the black against tho white. 
The dice between them inuat the fate divide, 
Aa chance doth still in multitudes decide. 
But here the Court doth its advantage know, 
Tor the cheat Turner, for them both must throw. 
As some from boxes, he so from the chair 
Can strike the dice. 

Well was he akiJl'd to season any question. 
And make a sauce fit for "Whitehall's digestion. 



(d) Supjihj. 

The pretexts for Supplies in the reign of Charles II. are 
ridiculed by Marvell in a burlesque eomposition entitled " His 
Majesty's most gracious speech to both Houses of Parliament." 
Among other passages, Lis Majesty is made to say, " Why did 
you give me so mucli as you have done, unless you resolve to 
give on as I call for it? The nation hatea you already for giving 
80 much ; and I'll hate you too, if you do not give mc more ; so 
that if you stick not to me you must not have a friend in Eng- 
land." In the reign of Charles II, were a class of persons, whose 
names are mentioned by contemporary writers, who undertook 
and made it their special vocation to procure supplies; they were 
known by the appellation of Undertakers. 

Some improvement of the Constitution in the reign of 
Charles IT., in regard to Supply, may be noticed, that is not 
adverted to by Sir W. Blackstone or Mr Fox, which is, the cor- 
roboration and extension of the practice of appropriating the 
Supplies, involving with it an investigation of public accounts. 
Precedents, indeed, of the appropriation of Supplies are to be 
found in the reigns of Richard 11. and Henry IV., in the last 
Parliament of James I., and in the Parliament of 1641. In the 
reign of Charles II., a supply, whicli was then considered enor- 
mous, of £1,250,000, was voted in the session of 1665, after one 
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of double that amount in the preceding year, both for the Dutch 
war. On the latter occasion, Sir George Downing, one of the 
Tellers of the Exchequer, introduced an important and atartling 
proviso, that the money raised by virtue of the Subaiily Act 
(17 Car. II. c, 1) should be applicable only to the purposes of 

3 U3 that ^e 



thg,jw*r= Clarendon, in bia autobiography, inibn 
resisted this proviso, aa " introductive to a commonwealth, and 
not fit for a monarchy ;" but the King insisted on its retention, 
being persuaded that it would facilitate and expedite the collec- 
tion of the Supply. The profligacy, extravagance, and tortuous 
policy of Charles II. may have operated on various occasions 
during lils reign to impart strength to the practice of appro- 
priating Supplies, which, however, was far, in that reigu, from 
attaining to an invariable usage. We must look to this side of 
the Revolution, if we would contemplate the uniform Appro- 
priation of tlie Supplies, as a permanent and indispensable 
condition of the Supply itself; as a safeguard against its mis- 
appropriation, and in conjunction with the annual Mutiny Act, 
a security for the holding of Parliaments, according to the 
ancient Statutes of Edward HI., in eveiy year, Mr Ilatsell's 
conclusions upon this subject are, that " the measure of appro- 
priating the grants of the Commons to be applied to particular 
sources, was attempted, and, in some instances, carried into ex- 
ecution, soon after the Restoration ..Immediately after the^ 

era of the Revolution all the grants of the Commons were, in ' 
the Act of Parliament which carried those gi'ants Into effect, 
applied and strictly appropriated to the specific service." 

It appears that, in the reigu of Charles II,, an Appropriation 
Clause was not a aufficicnt safeguard against misa^ropriatton. 
It was one of the Articles of Impeachment against Sic E. 
Seymour, in 1680, tliat " he, being Ti-eaeurer of the Navy, did, 
oontraiy to law and the duty of his office, lend the sum of 
£90,000 (parcel of the sum raised and appropriated for the build- 
ing of ships) towai-ds the support and continuance of the army. 
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contrary to ttie directions of the Act of Parliament, which enacted 
' That the suma to he raised should be applied to the building 
and rigging of ships, and to no other use or purpose what- 
soever.' " In 1675, a motion that money voted for the building 
of ships should be deposited in the Chamber of London, instead 
of the Exchequer, where it was not safe, waa negatived by a 
majority only of 171 to 160. One particolar drain on the finan- 
ces of the country is intimated by Andrew MaiTcU, evincing tlie 
expediency of appropriating them, but, probably, baffling all 
appropriations : 

The Misses tate place, each advanc'd to be Duchess, 
"With pomp great as Queena in theii' coach, and six horses ; 
Their bastards made duiea, earls, viscounts, and lords. 
And all the high titles that honor affords; 
While these brats and their mothers Jo live in such plenty, 
The Nation's impoveriah'd, and the Chequer qiute empty ; 
And, though ■war waa pretended -when the money waa lent, 
More on whores, than in ships, or in war 't has been spent. 

As to the interference, of the Lords in matters of Snpply: — 
From the time of the fii-st Parliament of Charles I. the Commons 
began to omit the name of the Lords in the Preambles of Bills 
of Supply, reciting the grant as if wholly their own, but in the 
enacting words adopting the ordinary form of Statutes. In the 
reign of Charles II. violent contentions arose between the two 
Houses on this subject ; and, in the year 1671, the Lords having 
reduced the amount of an imposition on sugar, it was resolved 
by the Commons, " That in all aids given to the King by the 
Commons, the rate or tax ought not to be altered by the Lords." 
The Lords required to see the Charter by which they had 
divested themselves of the right to alter Money Bills. To which 
requisition the Commons prayed that they might answer by 
another question, "whence is that Pecord by which the Com- 
mcais submitted that judicature should be appropriated to the 
Lords in exclusion of themselves ? wherever yooi Lordships find 
the last Record, the Commons will shew the first indorsed on 
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tlie back of the Bame roll." The Bill conceruuig wliicli the 
dispute arose was lost by a prorogation ; but tlie Commons have 
enjoyed the fruits of victory. 

Controversies on this subject were renewed after the Revo- 
lution, and Mr Hatsell has reduced the points of contention 
under a series of rules ; whilst, upon some points that are still 
unsettled, a compromising conduct on the part of both Kouaes 
has resulted. It may he thought, that the claims of the Com- 
mons, foimded, probably, on antiquated usages of separate 
taxation', have been pushed to an inconvenient extent, especially 
in regard to Bills not of supply, but imposing tolls or penalties, 
Lord Campbell 'writes, that " tlie jealousy of amendments to the 
Lords in money Bills has been carried to a pitch unnecessary, 
eoxconiKol, and often detrimental to the public service." Whether 
the strict exclusion of interference by the Peers in matters of 
Supply be a commendable feature of the Constitution, or the 
reverse, it was made more prominent than previously in the 
reign of Charles II., but it did not till subsequent reigns attain 
its full perfection or deformity. 

A very objectionable course was sometimes adopted by the 
Commons in the reign of Charles II. which, if it had not been 
subsequently exploded, would have been a blemish in the Con- 
stitution, viz., the practice of tacking Bills of Supply, with mi 
intention of thereby compelling the Crown oi' the Lords to give 
their consent to a Bill which they might otherwise disapprove 
of and reject. The practice of tacking indicates that the mode 
of passing Bills between the two Houses was unsettled in the 
reign of Charles II. Thus, on the 11th of November 1675, it 
was resolved, in the House of Commons, upon a division, "that 
the Bill for appropriating the customs to the use of the Navy 
should be annexed to the Bill for raising a supply for providing, 

' Blackstone aasigae aa the faundation of tbe us^e, tliat " the Lorda being a 
permanent herEditary body, created fit plenBure by the King, are Buppoeed more 
liable to be influenced by the Crown, and, when once influenced, to continue so, 
tiian the Commnns." Tiiifl reasoning may not be satiBfactory to the critical reader. 
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equipping, and fiirniahing twenty ships." Tn March 1676, a 
similar proposition for a Tack waa rejected, on which occasion 
Sir George Downing made a forcible speech against the practice, 
Tlie practice is reprobated by Lord Chancellor Finch in a speech 
to hotii Houses on the 23d of Jlay 167S. It, however, survived 
the Revolution, but is now deemed unconstitutional. In 1704 
the Tories attempted to make the famous Occasional Conformity 
Act a Tack. In 1702 the Lords passed a Resolution, and 
ordered it to be added to their roll of standing orders: "That 
the annexing any Clause or Clauses to a Bill of Aid or Supply, 
the matter of which is foreign to and different from the matter 
of the said Bill of Aid or Supply, is unparliamentary, and tends 
to the destruction of the constitution of this government." Were 
the practice of tacking not more unconstitutional in the reign of 
Victoria than in that of Charles II., we miglit expect, in some 
BiU of Supply sent to the Lords, a tacking of clauses for the 
admission of Jews into Parliament, for legalizing marriages with 
sisters of deceased wives, and for disannexiug judicial powers 
from Judges hy descent. 



(e) Ptiblicatton of Delates. 
The publication of the Debates in Parliament is an important 
guarantee for the influence of Public Opinion on the proceedings 
of the Legislature and of the executive Government ; if it has spun 
out to excess the loquacity of orators, it has stimulated their zeal, 
and increased their re-sponsibility. A step was made in the right 
direction in the reign of Charles II. by the publication of the 
Votes. It waa resolved, for the first time, on the 30th of October 
1680, by the House of Commons, in the fourth Parliament 
of the reign, " That the Votes of the House should be printed, 
being first perused and signed by the Speaker, and that the 
Speaker nominate and appoint persons to print the same." But 
the publication of debates was treated as a breach of privilege 
till, at least, the latter end of the 18th century. The latest case 
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of a proceeding for tlie publication of debates mentioned hy 
Mr llallam is that of Cave, the Editor of the Gentleman's 
Magazine, in 1747; we find, however, the Black Rod Bent In 
pursuit of the printers of Protests in the year 1770. The 
publication of the Debates has occasioned an almost entire dis- 
pensation with the restriction against the presence of strangers. 
Tlius the Constitution has been much improved since the reign 
of Charles II. by rendering the Houses of Parliament, equally 
with the tribunals of Justice, amenable to public opinion, and, 
for this purpose, placing their deliberations iji the sunlight of the 
Press'. 



{/) Prwihge-. 
In the reign of Charles II, and, indeed, till the Statute of 
the lOtli George III, c. 50, the Members of the Houses of Par- 
liament had several privileges which were an obstruction to the 
ordinary course of justice, as particularly in respect of their lands 
and goods, and their tenants and domestic servants. Clarendon 
told the Houses of Parliament in IGGl, " You and your servants 
in your persons and estates are free from all arrests and moles- 
tations." A debate occurred in 1778, respecting protections for 
suits-at-law granted by Members of Parliament. It was stated 
that there were a hundred of such protections at the time in 
force in London and Middlesex, and that they were acquiesced 
in witliout inquiry, because it was not commonly known to what 
extent the privilege of granting protections reached. Colonel 

I In early Parliamtmtary History W6 have Anobitell Grey's Debates of the 
House of CominoQB, from 1667 to 1694. A. Grey was for tliirty years member for 
the town of Derby. And the Debatea on the Bill of Eioluidon in 1680, and tboge 
of tha Short Parliament at Oxford in 16B1 : these are all iucluded in the Parlia- 
mentary Hlfltoiy. Alter the accession of George I. tbere la a pretty re^lar account 
of debatea io an annual publioatiou, Boyer'fl Historical Stgiater, continued tn the 
year 1737. They were afterwards published monthly, and mora at length, in tha 
London arui QmUmum's Magaxinea, the latter improTed by the pen of Johnson. 
The praoWoe of diflguiamg the names of the epeakera, or, more conmionly, printing 
only the initial and fLnal letters of their names, hid not wholly ceae^ during the 
American war. 
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Wanklin was expelled the House for having granted a protection 
to one Mr Cottington, a gentleman of fortune, in a suit in the 
EcclesiaBtical Court brought against him hj his wife, Protections 
bsing grantable only in favor of menial servants. Marvell, in a 
letter to the Mayor of Hull, ■writes : " Sir John Pritiman, who 
serves for Leicester, was yesterday suspended from sitting in 
the House till he found out Humes whom he suggested to be 
his menial servant, whei"eas he was a prisoner for debt, and 
thus, by Sir John's procurement, haa escaped his creditors. The 
Seijeant was sent into the SpeaJter'a Chamber with the mace, to 
hring liiTii to receive his sentence on his knees at the bar. 
Hereupon the House was disappointed ; for, in the meantime, 
he was escaped by the back door, which was ordered to be 
nailed up for the future." Waller, the poet, in the debate upon 
Wanklin's expulsion, said that "the Romans had their JmtitiU7/i, 
but that it was intolerable for justice to stand still till Parlia- 
ment was ended, which had already lasted seventeen years." 
The Constitution, in the reign of Charles II., liad lost much of 
the viffor of the branch of Magna Charta : " Null! vcndemua, 
nulli negabimus, aut differemus justitiam vel rectum." 

With regard to commitments for contempts by either House 
of Parliament, and the existence of adequate remedy for abuses 
of this power, our Constitution may still be considered inde- 
finite, and, perhaps, imperfect. Public opinion in this matter 
is a better safeguard for the liberty of the Sulyoct than the iEgia 
of the Writ of Habeas Corpus. Few will approve of Black- 
stone's doctrine, that " the dignity and independence of the 
two Houses are, in a great measure, preserved by keeping their 
privileges indefinite'." It may appear anomalous that the 

' The subject of parliamuntory privilege is treated of with much research ajid 
Uberal Bentiment b; Mr HAllam, in hia Cotufi'tufiono! Hialory, under the heads of 
Offeneas committed by Members ; ogaiust them singly; Bgainst the Houses of Par- 
liamtHit; agunst the Government. See, ^so, m Lord Maiion'e Ei^ory, cunoua 
inaluices of oommitments far breaches of privilege in the reign of Goorge II., aa, 
fbr exMDple, for trespasses to the rabbits, fish, trees, ci»1n, lead of single Membem. 
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Commona should imprison till a prorogation, the Lords for a 
time certain, and should also impose fines. 

In the first year of the Restoration, the House of Lords 
made orders almost daily trenching on the executive power, and 
that of the inferior Courts where any Member of their House 
was a party ; but such anomalous assumptions of jurisdiction 
were, in the more settled state of things which ensued, checked, 
if not altogether repressed by the jealousy of the Commona. 
Pepys writes, in 1667, " I hear how the House of Lords with great 
severity, if not tyranny, have proceeded against poor Carr, who 
only ciTed in tlie manner of his presenting his petition against 
my Lord Gerard, it being first printed before it was presented ; 
the poor man is ordered to stand in the pillory throe times, and 
to have his ears cut, and be imprisoned." Lord Hatton writes 
to Sir W. Dugdale, in 1677, "The Lords have this day had 
before them one Dr Cary, who had canried a book to be printed, 
which was stopped at the press ; it concerned the dissolution of 
this Parliament. Gary refused to discover from whom he had 
the book, whereupon the Lords, for his high contempt, laid a 
fine upon him of £1000, and sent him till he should pay that 
fine to the Tower," 

The House of Commons on the occasions before mentioned of 
Lord Danby's and of Fitzli arris's impeachments, and in the two 
disputes concerning judicial powers of the Lords', resolved that 
all persons concerned in opposition to their pretensions should 
be deemed " betrayers of the rights and liberties of the Commons 
of England." Nor were these arbitrary resolutions mere hrula 
fidniina. Pemberton, Serjeant-at-Law, who acted many remark- 
able parts towards the close of the reign of Charles II., waa 
committed to prison by the House of Commons, together with 
other counsel, who appeared in the House of Lords for the ap- 

' In Eai^rave"9 Preface to Sir M. Hide's JnrUdieHan of tke House of Lords win 
be" found A history of the disputes concerning- the original and appellate juriadiction 
cliuined by that House, which were virtuBlly aettJed in the reign of Charles II, 
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pellants In several appeals from the Court of Chancery, in which 
Members of tlie House of Commons were respondents. The 
Commons voted him guilty of a breach of their privileges, and 
ordered him to be taken into ca-^tody by the Seijeant-at-Arma. 
Aa soon as this order had been executed, the Lords passed a 
■counter-resolution, that it was a breach of their privileges to 
molest Seijeant Pemberton for doing his duty under their sanc- 
tion, and ordered tlie officer of their House, the Usher of the 
Black Efld, to set him at liberty. It so happened that the 
Usher of the Black Hod met tlie Serjeant-at-Arms when he was 
conducting Pemberton to safer custody. The Seijeant-at-Arms 
iguominioualy fled, and Pemberton was the prize of the Uslier 
of the Black Eod. The Commons passed a violent resolution 
against the pusillanimity of their officer, and made an order for 
recapture. Pemberton, not being aware of his danger, returned, 
on the next day, to the practice of his profession in Westminster 
HaR'. But Speaker Seymour, who had been mortified by the 
abasement of the assembly over which he presided, as he walked 
up Westminster HaU to occupy the chair, spied Serjeant Pem- 
berton wearing his coif and party-coloured robes ; ran up to 
him, seized him, and with the assistance of some messengers 
who were following in his train, lodged him in Litth-Ease, the 
prison of the House of Commons, from whence he was trans- 
ferred to tlie Tower of London. The Lords next made an order 
on the Lieutenant of the Tower, requiring him to discharge the 
prisoner, and, when this order was disobeyed, resorted to the 
novel expedient of issuing a writ of Hahma Coi-pits for bringing 
Pemberton's body to their bar. The Commons, on the other 
hand, resolved, that "No person committed by them for breach 
of privilege ought, by writ of Habeas Corpus, or any other 
authority whatever, to be made to appear in the House of Lords ; 

' PembortoQ waa at the head of his profeaBion. Pepys, who consultod him at 
Lis charalier, writes, " It was pretty here to aeo the heaps of nionn/ apnii this iaw- 
jer'B table ; and more, that he hnd nnt rejid nver tlie Act nt nil about wliich I came 
to consult him." 
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A few years after Shaftesbury's commitnient, some persons 
who had been committed oppressively by the Commons, in 1680, 
for dhliorrtnce of petitions for a Parliament, brought actions for 
false imprisonment against Topham the Serjeant-at-Arms, whose 
frequent arreata gave riae to a proverbial expression, " Take Lim, 
Topham!" He pnt in a plea to the jurisdiction of the Court, 
on the ground that the alleged trespass had been committed by 
the order of tlie House of Commons. The plea was overruled, 
and verdicts passed against Topham. After the Revolution, 
Pemberton and Jonea, two of the Judges who had overruled 
Topham'a plea, were committed to prison by the House of Com- 
mons for having infringed the liberties of the Commons by this 
judgment, and were confined till the next prorogation ; the Ilouae 
thus following the example of the Long Parliament of Chai'lea I. 
by punishing, in Parliament, Judges, who, according to the 
metaphor which Walter applied to Judge Crawley, had c 
the privileges of Parliament, 

Rode, caper, vitem, tamen Kitix, cum stabis ad aram. 
In tua quod fundi comua poasit, erit. 



{g) Order of 

There are several instances, in the reign of Charles II,, of 
Bills being surreptitiously -withdrawn from the tables of the llouaee. 
In 1663, a Bill, for the better observation of the Lord's day was 
taken from the table of the House of Lords on the morning that 
the King was to have given his royal assent. In 1678, Andrew 
Marvell writes to the Mayor of Hull — " yesterday morning was 
spent in the House of Commons in subscribing our names in a 
roll of parchment upon occasion of embezzling the Bill sent from 
the Lords against Clandestine Marriages, so that each Member 
nnderwrit to these words, ' I do protest before Almighty God, 
and this honorable House, that neither myself, nor any other to 
ray knowledge, have taken away, or do at present conceal a Bill 
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entitlefl, An Act to prevent Clandestine Marriages; in witness 
wlicreof I have hereto sutscriljed my name.' " In the last, or 
fifth, Parliament of Charles D., two debates occurred on the 
miscarriage of a Bill for the repeal of a Statute of the 35tli of 
Elizabeth, the same under which Bunyan was persecuted. It 
had passed both Hoasea in the preceding, or foortii, Parliament, 
but was not presented for the royal assent when (to use the ex- 
pression of a Speaker of the reign) all the Bills of the Session 
were " bound like aheavea of com to be gathered in by the 
Lord of the Harvest." Sir W. Jonas said, in a debate upon the 
subject, " The King has his negative to all Bills, but I never 
knew that the Clerk of the Parliament had a negative." Hume 
imputes this transaction to the King, as having privately ordered 
the Clerk of the Crown not to present the Bill, from a desire tn 
keep the Nonconformists at his mercy, since he had failed in 
extending indulgence to Papists, The proceeding was very 
unroyal, whether the IQng would have felt himself compelled 
unwillingly to pass the Act, had it been presented to him, or 
whether he intended a more clandestine mode of signifying a 
veto than the eonstitutional one of " Le Boy a'avisera." 

With respect to the King's presence during debates of the 
House of Lords, — ^At his first appearance during a debate he 
stated that he was exercising a privilege which he had enjoyed 
from bis ancestors. The House returned him formal thanks for 
bis condescension, and ordered the White Staves to be in attend- 
ance upon bim. Being often weary of time, and not knowing 
how to get round the day, he liked going to the House of Lords - 
as a pleasant diversion, which he said afforded him " better 
amusement than a play." At first, he sat decently on the 
throne ; but be quickly left it, and need to stand by the fire ; 
which drew a crowd around him that broke all the decency of 
the House, The King's presence bad a much worse effect ; for 
he became a common solicitor, not only in public affairs, bat 
even in private matters of justice, which he was apt to do, at 



the solicitation, aa Burnet says, of any of the " ladies iii favor." 
Andrew Marvell, in allusion to the King's station at the fire, 
says of the small phalanx of Peera who keep up a debate by 
resisting the non-resisting test for sixteen days, that they fought 
if not with tlie sun, yet with the^re, in their faces. 

With regard to Proxies — There is mention made by Marvell 
of Lord Arlington having an order from the King to nullify all 
the praxis in the House of Lords, upon a particular debate, if 
he had thought it would have suited hia pui-pose. Proxies are 
still entered ex licentta, but are considered matter of form ; 
though a doubt was raised in 1788 as to the legality of proxiea 
during the King's illness. It is obvious that it would be a 
dangerous practice, if, by the Constitution, a Minister might be 
entrusted with an arbitrary power of putting on or taking off 
proxies. 

The Lord Chamberlain appears to have acted as whipper-hi 
to the Court in the reign of Charles II. Pepys relates that on 
the question of appropriating the supplies, " The King gave 
order to my Lord Chamberlain to send to the playhouses and 
brothels to bid all the parliament-men that were there to go to 
the parliament presently." 

In the order and decency of conduct and speech some advance 
in regularity and refinement may appear to have been made 
since the time of Charles II., though perfection on these points, 
especially as regards personalities, may yet be far from attain- 
ment. Upon a motion that an Address concerning grievances 
and the King's Answer thereto should be printed, the votes for 
an adjournment were 105 to 105; whereupon the Speaker gave 
his casting vote for the adjournment, saying, according to 
Anchitell Grey (a Member), " he would have his reason for his 
judgment recorded, viz. that he was very hungry." On the same 
authority we are told that during a debate upon committing 
Serjeant Pemberton for a contempt, some ladies were in the 
gallery peeping over the gentlemen's shoulders, which the 
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iker otaerving, he caUed out " What borough do those ladies 
serve for?" to which Mi- Coventry replied, " For the Speaker's 
chamber." Sir T. Littleton suggested that " the Speaker might 
have mistaken them for gentlemen with fine sleeves." Saya 
the Speaker, " I am sure I saw petticoats." Pepya relates that " a 
man brought a bag of letters into tlie lobby of the House of 
Commons, where he left them, and withdrew himself without 
observation. The bag being opened, the letters were all found 
of one size, and directed with one hand ; a letter to most of the 
Members of the House. The House was acquainted with it, 
and voted they should be brought in, and one opened by the 
Speaker; wherein, if he found anything unfit to communicate, 
to propose a Committee to be chosen for it. The Speaker open- 
ing one, found it only a case with a libel in it printed ; a satire 
most sober and bitter as ever I read ; and every letter was the 
same: so the House fell a scrambling for them like school- 
boys," 

A mode of terminating a debate in the reign of Charles 11. 
was ftequently upon a motion for candles ; thus, in 1675, upon 
a Bill for a land-tax, candles were brought in by a majority of 
143 against 118. Upon a mattej of the Lords' amendments to 
the Bill of Ease for Protestant Dissenters, a debate upon candles 
was raised, the supporters of the candles wishing to prolong the 
discussion until the Black Bod should come to the door ; in 
■which they succeeded, and thus the Bill was lost. In the Con- 
vention Parliament, upon the great debate whether Episcopacy 
or Presbytery should be established, candles were brought in, 
put out, and relighted several times. 

At a conference between the Houses of Lords and Commons, 
the Duke of Buckingham and the Marquis of Dorchester had a 
scuffle. The Duke carried off the Marquis's periwig ; for the 
loss of which spolia opima the Marquis solaced himself by observ- 
ing, that, although too short in stature to take off the periwig of 
his adversary, he had torn away a quantum sufficit of his hair. 

g2 
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Marvell writea to the Mayor of Hull in 1675, " One day in the 
matter of recalling our forces out of the French service, on a 
dispute as to telling right upon a division, both parties grew ao 
hot that all order was lost ; Memhers came rushing confiisedly 
to the table, grievously afironted one by another ; every man's 
hand on his A(7f." 

Mr Harbord, in 1673, addressed the Speaker in these terms, 
"Yon expose the honor of the House in resorting to gaming- 
houses, with foreigners, as well as Englishmen, and ill places." 
Colonel Birch, in 1676, pointed out some mistakes by the Speaker, 
in Bills, which were confessed ; but the Speaker retorted, that 
his mistakes had not cost the House so much as a mistake in a 
Money Bill made by Colonel Birch himself. To which the 
Colonel rejoined, that whatever he had cost the House, the 
money had not been brought to him in bags with navy marks; 
inuendo (we are told) that the Speaker had recently lost money 
at a gaming-house, and had sent it the next morning in bags 
marked with the King's nai't/ marJcs, in which his own pension 
had been sent to him from Court; these being the good old 
times which Pope wished to recall : 

Oh, for such hullcy bribes, that all might see 
Still, as of old, cncumber'd villainy ! 



CHAPTER IV. 

THE ESTABLISHED CHURCH, 



DRYDEN, in Kia poem on the Coronation of King Charles 
the Second, thus alludes to the olDligations under which, 
he conceives, that King had placed the Established Church : 

Next to the sacred temple you are led, 
Where waits & crown for your more sacred head ; 
How justly from the Church that crown ia due, 
Preserved from ruin, and restored hy you 1 

The great meaaure, in the reign of Charles II., affecting the 
Constitution with regard to au Established Church, was the Act 
of Uniformity. The main principle of this Act is that of en- 
joining a promulgation of religioua doctrines, and a performance 
of public worship consonant to the prevailing sentiments of 
the Community. The mode adopted for maintaining this prin- 
ciple, is that of restricting the emoluments appropriated by the 
State for the purposes of religion to persons assenting to pre- 
scribed Articles of belief, submitting to a prescribed discipline, 
and adhering to a prescribed liturgy. The same ecclesiastical 
policy had been made the basis of two Acta of Uniformity in the 
reign of Edward VI., and of one in that of Elizabeth; it has 
prevailed in this Coimtry through all changes of national re- 
li^on, and it remains to the present day an element of the 
Constitution. 

In the Acta of Uniformity previous to that of Charles II., 
the anxiety for protecting the Books of Common Prayer therein 
respectively promulgated from the virulent attacks with which 



THE ESTABLlSnED CHURCH. 

fliey were assailed in the infancy of the Reformation', led to 

e provisions trenching on the legitimate freedom of religious 
Opinion. In these footsteps the Convocations and Parliaments 
ot Charles II. were not loth to follow. The Ecclesiastical 
Thraldom during the Commonwealth imposed by the dominant 
Religious Sects, had been oppressive and vexatious almost be- 
yond the limits of passive endurance'; even the strong arm and 
tolerant spirit of Cromwell had failed to accomplish what Jlilton 
prayed of him, 

To save &ee conscience from the paw 

Of hireling wolves, whose gospel is their maw. 

Moreover, the Independents and similar sectaries were believed 
to wish for a Restoration of a polity without King or Bishops : 
the Presbyterians, though professing loyalty, had acquiesced in 
a Commonwealth, besides being covenanted foes to Episcopacy. 
'Whoever was not a zealous friend of the Church was suspected 
to be a concealed traitor to the State. Probably, also, some 
cupidity may have been felt for the preferments and emoluments 
persons who were likely to renounce them rather than submit 
to any stringent test of indefeasible attachment to the establish- 
either of Church or State. Hence, the Act of Unifomiity 



In tba preamMe of the first Unifonnity Act of Edward VI. it ia recited, tliat 
liad called the mjeterj of the aacranicnt by auch ' ' vile aud imBeemly words, 
that ChrUtoan ears did abhor." The Cathelica and Puritana used to raise tumiiitB 
churchyards, which occasioned a statute puniahiag the Btrikiug in a church;a.rd 
'with loss of eart. 

The oppresxioiiB and vexationa under the maali of religion during the Common' 
iweolth form a livel; tableau in Mr Macaulay's Hialory. The glimpses oa the aub- 
Eveljn's Diary are free from euspicion of exaggeration, aa thua : "Oot. 
«Stb, 1654. Mr Owen preached in my library at Sayea Court, Ea afterwarda 
!Bdminietered to ua all the Holy Sacrament." " Dec', 4th, Going this day to our 
iffturcA, I waa surprised to see a tiadesinan, a mechanic, step up ; I was resolved 
«! to stay and see what he would make of it. His text was from 2 Sam. xxiii. 10. 
And Benaiab went down also aod slew a lion in the midst of a pit in the time of 
anow ;' the purport of the sermon waa, that no danger waa to be thought difficult 
wbtn God called for shedding of blood, inferring that now the Sutita were called to 
destroy temporal govermnents, with such feculent stuff; so daugeroua a criaiR were 
tilings grown to 1 " 
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of Charles II. originally savoured of religious and political into- 
lerance, of wliich droBS it has been, for the most part at least, 
subsequently purified. 

The Act of Uniformity {13th and 14th Charles IT. c. 4), 
was passed on the Ist of March 1662, at the commencement of 
the second Parliament of Charles II., which was, in its earlier 
Sessions, devoted to the established Church, and which, aa 
Clarendon expresses it, "hated all other factions quite enough," 
and in which, according to the same authority, " there was 
scarce a man who opposed the granting any thing proposed 
for the benefit of his Majesty." The Act is entitled "An Act 
for Uniformity of Public Prayers, Mid administration of Sacra- 
ments and other rites and ceremonies ; and for establisliing the 
form of making, ordaining and consecrating bishops, priests and 

I deacons in the Church of England." It may be convenient, in 

' treating of the Act, to notice, in the first place, those clauses of 
it containing notoriona alloy attributable to the temper of the 

I times, and in respect of which it has undergone material modi- 
fication; and, afterwards, to consider the clauses touching assent 

I- and consent to the Book of Common Prayer and Episcopal 
Ordination, which continue in the present day principal bulwarks 
of the Church Establishment'. 

By the 34th Section of the Uniformity Act of Charles II. 
it is enacted, " that the several good laws and Statutes of this 

t realm which have been formerly made, and are now in force for the 
uniformity of prayer and administration of Sacraments within 
this realm of England, shall stand in full force and strength to 
all intents and purposes whatsoever for the establishing and 

> confirming the Book of Common Prayer joined and annexed to 

\ the Act; and shall be applied, practised, and be put in use for 

■ The original MS. of the Book of Common Prajer ia in the Parliament 0£Gce 

I in ttti same proBB with the Acta of the jear ; it is in fact aa well bb law parcel of 

I the Act of Uoifonnity, The largB folio Common Pniyor Book of ififii, which was 

intended gBneraily to he [iliiced in churches, haa a frontispiece representing an altar- 
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the punishing all offences contrary to the said laws with relation 
to the Book aforesaid, and no other," 

The Act of Uniformity in force previously to the Statute of 
Charles II. was the lat of Elizabeth, c. 2, which incorporates, 
by reference, penal clanses in the earlier Unil'onnify Act of 
5th and 6tli Edward VI. c. 1, which, again, incorporates by J 
reference, similar clauses in the Uniformity Act of the 2nd and j 
3rd Edward VI. c. 1. These obscure references, upon which, like I 
sunken rocks, the fortunes of many Xoncouformiats have been I 
wrecked, will be found to include the "declaring or speaking I 
any thing in the derogation, depraving or despising of the Book J 
of Common Prayer, or of any thing therein contained, or any I 
part thereof," the punishment of which, for the third offence, iffi 
forfeiture of goods and chattels and imprisonment for life. 
Among other clauses included, by reference, in the Uniformity 
Act of Charles II. are the compelling attendance at pariah 
Churches, and the offence of whoever shall "willingly and i 
wittingly hear, or he present at any other marmer or form of 
Common Prayer than is mentioned and set forth in the Book 
of Common Prayer," provisions whicli have been repealed by 
Statutes of Victoria (7 and 8 Vict. c. 102 ; 9 and 10 Vict. c. 59). 
If these penalties, that betray unseemly sensitiveness and J 
jealousy, were pardonable blemishes in the Constitution during 
the reign of Queen Elizabeth, they became inexcusable in that 'i 
of Charles U. 

Upon this clause one Keech was tried in tlie year 1665, for I 
a breach of the Act of Uniformity, by writing a book entitled ' 
"The Child's Instructor, or a New and Easy Primmer." Qii i 
the trial. Chief Justice Hyde called for a Common Prayer Book, 
and laid it before him, and ordered one of the Primmers to he 
given to the Jury, and he bid them look on those parts where 
the leaves were turned down. Among the discrepancies found i 
between the Prayer Book and the Primmer, were the | 
following : 
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Clerk reads, "Who are tlie right , 
Answer. Believers, or godly men and women only who can 
make confession of their faith and repentance." 

Judge. " This is contrary to the Book of Common Prayer ; 
for that appoints infants to te baptised aa well as men and 
women." 

Ghrk reads, "How shall it then go with the Saints? 
Answer. O very well. It is the day that they have longed 
for : then they shall Lear that sentence, Come ye blessed of the 
Father, inherit the kingdom prepared for you ; and so shall they 
reign with Christ on earth a thousand years." 

Judge. "This is contrary to the Creed in the Book of 
Common Prayer. It is an old heresy condemned by the Council 
of Constance five hundred years ago, and hath lain dead ever 
flince, till now this rascal hath revived it," 

The Jury at first could not agree, but were told by the 
Judge that they must agree. They then requested leave that one 
of them might ask the Judge a question about which they were 
in doubt? The Judge answered "Yes, privately," whereupon, 
one of the Jury was set on the Clerk's table, and the Judge and 
he whispered together a great while, and it was observed that the 
Judge, aa he spake, often put his hands on the Juryman's 
shoulders, and shook him. On the Juryman returning to his 
Colleagues, they returned a verdict of "guilty ia part," upon 
which they were sent back, the Judge threatening " to take an 
order with them." They ultimately found the prisoner guilty 
of the indictment, except a particular passage. Wherenpon 
Keech was sentenced to stand in the pillory at Aylesbury and 
at Winslow, at each place for two hours, with an inscription 
over hia head : " For publishing a scismatical Book, entitled 
the Child's Instructor, or a New and Easy Primmer;" at 
Winslow, the Primmer was to be burned before Keech's face by 
the common hangman. At the next assizes he was to recant 



90 



THE ESTABLISHED CHDRGH. 



his doctrine in Court, and make such aubmisaion as should be 
tliere enjoined Iiim ; besides the ordinajy penalties of fine, im- 
prisonment, and finding sureties for good behaviour. 

If in the Act of Uniformity were thus retained some of the 
veteris vestigia jlammtB kindled at the dawn of the Beformatton, 
it was not wanting in new provisions of terror, unnecessary it 
may be thought, for the purpose of preserving Uniformity within 
the pale of the Church. 

Thus, by the 14th Section of the Act, it is enacted, " that 
no person shall presume to adminiaUr the holy sacrament of the 
Lord's Supper, before such time as he shall be ordained Priest, 
according to the form and manner in and by the said Book pre- 
scribed, unless he have formerly been made Priest by episcopal 
ordination, upon pain to forfeit for the said offence the sum of 
one himdrcd pounds." As far as this clause operated by way of 
regulation within the Church, it is not to our present purpose: 
but insomuch as its operation was to prevent Presbyterians and 
other Dissenters from receiving the Sacrament otherwise than 
from a Priest of the Established Church (called by them a Com' 
mon Prayer Priest), it maybe deemed an intolerant interference ' 
with worship dehws the pale of the Church. The £100 penalty 
was, accordingly, relieved against by the Toleration Act of 
William and Maiy. 

Pepys gives the following account of Prynne taking the 
sacrament preabyterianwise, notwithstanding it had been re- 
solved by the House of Commons, that all its Members should 
take it according to the rites of the Church of England. " May 
26th, 1661 (Ijord's Day). This day tJie Parliament received the 
Communion of Dr Gunuing, at St Margaret's, Westminster. Sir 
W. Batten told me how Mr Prynne, among the two or three 
that did refuse to-day to receive tlie Sacrament on the knees, 
was offered, by a mistake, the drink afterwards, which he did 
receive, being denied the drink by Dr Gunning, unless he would 
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take it on his knees ; and, after that, by another, the bread was 
brought him, and he did take it sitting, which is thought very 
preposterous." 

Still further estranged from the purpose of promoting re- 
ligious uniformity, within or without the Church, is the first 
part of the Declaration contained in the 9tA Section of the Act, 
as follows : 

" I, A. B. do declare, that it is not lawftil on any pretence 
whatsoever to take arms against the Kin g ; and that I do abhor 
that traitorous position of taking arms by his authority against 
hia person or against those that are commissionated by him, and 
that I will conform to the liturgy of the Church of England, as 
it is now by law established." 

This Declaration ia required by the Act of Uniformity to be 
Bubacribed by Deans, Canons, Prebendaries, Masters, Fellows 
and Tutors of Colleges, Professors, and every person in holy 
orders, and public and private schoolmasters, under pain of depri- 
vation. Tutors or schoolmasters in private families, to whom 
the punishment of deprivation was leas applicable, are required to 
take out a license from the Bishop of the Diocese ; and it is pro- 
vided that if they teach without a license, and first subscribing 
the Declaration of Non-resistance, they are to be liable to three 
months' imprisonment; thus it was, probably, expected that 
thenceforth Non-resistance would be deemed a rudiment of 
English education. 

The Declaration so far as it relates to Non-resistance was 
abrogated at the Eevolution (1 W. and M, c. 8). The license 
of private tutors continued, though latterly a dead letter, till it 
was abolished by a Statute of Victoria (9 and 10 Vict. c. 59). 
The Non-resisting Test may be thought to have been a blemish 
in the Constitution, the more revolting because made part of an 
Act for the Uniformity of Public Worship. 

It ia to be observed, that the doctrine of Non-resistance was 
in concurrence with the opinions of most Divines of the Church 
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of England, iu and before the reign of Charlea II. The Homily , 
against wilful disobedience and rebellion that waa written on the J 
occaaion of the rising of the Northern Earls in 1569, expresses I 
the unqualified obligation of passive obedience. The University I 
of Oxford, in 1622, set the example of Oaths of Non-resistance, I 
by imposing an oath upon the taking of all degrees, that the I 
proposed graduate detested the opposite doctrine, and would at I 
no future time entertain it, Tillotson, in hia letter to Lord I 
Eussell, after his sentence, answers a case put to him by the J 
illustrious prisoner " concerning the point of resistance, if ooi 1 
religion and rights should be invaded?" replying, that the I 
" Christian religion did plainly forbid resistance to authority," I 
and that his Lordship's opinions on the subject were " con^ J 
trary to the declared doctrine of all Protestant Cliurches," ' 
and that his lordship was "under a very great and dangerous 
mistake." 

A Declaration repudiatory of the Solemn League and Cove- I 
nant was, by the Act of Uniformity, to be taken until the 25tli I 
of March 1682, a period allowed tor the extinction of covenanters I 
by the course of nature. It may be observed that the League and I 
Covenant which the King had formerly taken, had been very J 
instrumental to the Restoration, and had been stuck up in I 
Chorches with a view of promoting it, when its accomplishment J 
was yet dubious. Colonel Birch said, in debate, that, had he 1 
not adhered to the Covenant which was irrecondleable to the I 
putting of the late King to death, he would have been saved 1 
twenty-one imprisonments. The Solemn League and Covenant I 
contained an adhesion to royalty, but as it renounced Episcopacy, I 
this leaven was treated, in the Act of Uniformity, as leavening ' 
the whole lump. The memory of this famous bond of union 
between the opponents of the English hierarchy survived among 
their transatlantic descendants long after the year 1682. At the 
commencement of the American war the people of Boston bound 
themselves not to consume any more goods from Great Britain 
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until their grievancea should be redresaed, by what they called 
a " Solemn League and Covenant." 

Next, with respect to the permanent chrises of the Act of 
Uniformity : — These are firal, the Declaration of assent and con- 
sent to the Book of Common Prayer ; and, secondly, a provision 
requiring Epiacojial Ordination. As to the Declaration of assent 
and consent ; — By the 3i-d and 6th Sections of the Act all per- 
sons holding any " ecclesiaatieal benefice or promotion" are 
upon a Sunday, after Iia-v-ing read the morning and evenmg 
service, according to the Book of Common Prayer, to make 
the following Declaration, upon pain of tpso facto deprivation, 
within two months after they shall he in actual possession : 

"I, A. B. do here declare my unfeigned assent and consent 
to all and everything contained and prescribed in and by the 
Book entitled the Book of Common Prayer, and administration 
of the sacraments and other rites and ceremonies of the Church, 
according to the use of the Church of England, together with 
the psalter or psalms of David, pointed as they are to be smig or 
said in Churches, and the form or manner of making, ordaining 
and consecrating of bishops, priests and deacons." The ordinary 
memorandum, signed by churchwardens and parishioners, of an 
incumbent reading himself in, states that he read the Hiirfy-ninv. 
Articles, and declared his unfeigned assent thereto (agreeably to 
13 Eliz, c. 12, B. 3) ; made a Declaration of conformity to the 
Liturgy (the residue of the Declaration stated in a previous 
page, after the excision of its non-resisting gangrene), and duly 
complied with the requisites in the Act touching assent and 
consent to the Book of Common Prayer. 

We learn from Clarendon, that, at the time of the passing 
of the Act of Uniformity, the Nonconformists made a great 
point of the distinction between an assent and a consent to the 
whole Book of Common Prayer. They maintained, as Clarendon 
represents, that they were "content to read the Book in the 
manner they were obliged to do, which shewed their consent; 
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but declaring their assent to every thing contained and prescribed 1 
therein would imply that they were so fully convinced in theij-| 
judgments, as to think it waa so perfect that nothing therein " 
could be amended, which, for their part, they thought there 
might." Mr Hallam remarks on thia eubject, that the terra as- 
seTit, " however capable of being eluded and explained away, as 
each aubscriptiona always arc, seems to amount, in common usef 
of language, to a complete approbation of an entire volume, auch J 
as a man of aenae hardly gives to any book." 

An attempt was made, in 1663, to pass a provision in Parli»- I 
ment to the effect that the Declaration of Assent in the Uni- . 
formity Act ahonld be " nnderatood only of practice and obedi- 
ence to the said Act, and not otherwise ;" the Lords agreed to 
this modification, but it waa relinquished at a conference between 
the two Houses. 

A Declaration of assent or consent to the Book of Common 
Prayer waa not required by the Act of Uniformity of Elizabeth ; 
though, by a statute of the thirteenth year of her reign, a reading 
of the thirty-nine Articles, and a Declaration of unfeigved assent 
thereto ia prescribed. It may be naturally supposed that clergy- 
men who, for a number of years, had been using the authorised j 
Directory of the Prestyteriana, or looser forms of worship adopted 
by Independent Congregationa, and who had renounced Episco- 
pacy by the aolemn League and Covenant, should have sci-upled 
at assenting to all that they had been in the constant habit of 
superseding ; and for that very reason, probably, this stumbling- 
block was placed in their way. It may, however, be considered, 
that the term assent does not reqtdre so straight-laced an inter- 
pretation as that which was attributed to it by the Nonconformists 
of the reign of Charles II. It is conceived that a Clergyman may 
conscientiously express his assent to the Book of Common 
Prayer, beUeving it, on the whole, to contain the best form of 
public worship at the time available, and strongly impressed 
with an opinion of the benefit of uniformity, wlio, for example, 
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might not have found a place for King Charles I. in a martyro- 
logy of hia own making^. 

Aa to Episcopal Ordination ; — By Sections 13 and 14 of the 
Act, no peraon waa to hold or be admitted to any " paraonage, 
vicarage, or benefice, or other ecclesiastical promotion or dignity 
whatsoever," unless "ordained priest or deacon according to 
the form of Episcopal Ordination," under pain of ipso facto 
deprivation. 

The requisite of Episcopal Ordination was objected to in the 
reign of Charles II., on grounds of considerable weight at that 
period, but which have little pertinency to present times ; whilst 
the provision may appear very conducive to uniformity. Claren- 
don writes concerning it : " This was new ; for there had been 
many and at present there were some, who possessed benefices, 
who had never received orders but in France or in Holland, 
and these men must now receive new ordination, which had 
alwjiya been held unlawful in the Church, or, by this Act of 

^ The service of King Charlea the Martyr was preserved by n majority of 115 
to g7 votee of the House of ConimoDs in 177a. Mr Macaulaj, in iaa Siatory, oaJls 
it "an absurd and ahnoat impious serrica." In soma late reigns, caodldatea for 
ordination may have had scruples in yielding an unfeigned assent and coD^ent to 
the epithat "most religious," as applied to the Sovereign in the Prayer for the 
Farhament. No difficulty upon tliis point was expressed, at least by the Poets of 
Charlea II., as, for example. Waller, who, with roferenee to the oontingenq' of a 
Second DdiM/e, aapposea the King a Second Noah : 

Should Nature's self invade the world again, 
And o'er the center spread the liquid main. 
Thy power were safe, and her destructive hand 
Would but enlarge the bounds of thy command. 
Thy dreadful Fleet would style thee Lord of All, 
And ride in triumph o'er the drowned ball. 
Those tow'rs of oak o'er fertile pl^na might go 
And visit mountwns where tbey once did grow. 
ITie World's Reatorer once could not endure 
That fiuish'd Babel should those men secure 
Whose pride deaign'd that fabric to have stood 
Above the reach of any aacond flood. 
To thee, his ckoiai, more indulgent, He 
Dares tnist such imwer with so much piety. 
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Parliament, must l>e deprived of their livelihood, wliich they 
enjoyed in the most flourishing and peaceable time of the Church ; 
and, thereupon, it was said that this had not been the opinion 
of the Church of England, and that it would lay a great re- 
proach upon all other Protestant Churches who had no Bishops, 
whereas, if any Priest of the Church of Rome renounces the 
communion thereof, his ordination is not questioned, but he is 
as capable of preferment in the Church of Englaud, as if he had 
been ordained in it." 

Mr Hallam treats the doctrine of the divine right of Epis- 
copal succession, and consequent necessity of Episcopal Ordi- 
nation as at variance with the opinions of Cranmer, Hooker, and 
Stiliingfleet ; and he considers that it was engrafted on the Act 
of Uniformity because of the " passion and policy of the Bishops, 
who found it a pretest for their worldly motives of action," It 
is remarkable that Lord Bacon, in his Treatise on the Contro- 
versies «f the Church of England, represents the necessity of 
Episcopal Ordination as an extreme and violent opinion. He 
writes of the Church Party, "exasperated by contentions, they 
have fallen into a direct condemnation of the contrary part as 
of a sect. Yea, and some indiscreet persons have been bold in 
open preaching to use dishonorable and derogatoiy speeches, 
and censure of the Church abroad, and that so far as some of 
our countrymen ordained in foreign parts have been pronounced 
to be no lawful ministers. Thus, we see, the beginnings were 
modest, but the extremes are violent." Dryden, in iiis poem of the 
Hind and Panther, written after he was converted to Catholicism, 
lays hold of this clause of the Act of Uniformity, to exhibit the 
discord between Protestant Churches, 



But all youi' aeveral Churches disagree. 

The oonsubstantiating Chiu-ch and Priest 

Refuse commimion to the Calviniat, 

The French reform'd from preaching yon restrain. 

Because you judge their ordination vain. 
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It remains to mention some circumstances connected with 
the origin and early history of the Act of Uniformity which 
have imported prejudices into discussions concerning that Act 
in modem times. The Act of Uniformity has teen exposed to 
much obloquy even down to the present day owing to its im- 
mediate severity with regard to Nonconformists. Bat merited 
censure may be visited on the framera of the Act aa it concerned 
the Subjects of Charles II., without inculpating it aa a funda- 
mental part of the Constitution in the reign of Queen Victoria. 
The present Church Establishment is no more impugnable for 
the injustice and intolerance which may have dictated the Act 
of Uniformity, than the Reformed Eeligion for the lust and 
cupidity which instigated Heniy VIII, in his rupture with the 
Church of Rome. The Declaration of Charles II., from Breda, 
and, more particularly, that on Ecclesiastical Affairs, held out 
expectations which were dissipated by the Act of Uniformity, 
and which the King had power to realise. The Bishops at the 
Savoy Conference, and the ConTOcations which framed the Book 
of Common Prayer, might have exhibited a more tolerant spirit. 
Needless insults might have been spared, as, for instance, that 
of answering the objections of the Nonconformists to the number 
of Saints' days, and to apocryphal lessons, by adding St Bar- 
nabas to the Calendar, and inserting, among the daily lessons, 
the legend of Bel aud the Dragon. Epiaeopal Ordination was 
a harsh requisition from the existing Clergy, who had been 
ordained consistently with the previous tenets of the Church of 
England, and could not according to prevalent notions be re- 
ordained. It might, perhaps, have been a sufficient safeguard of 
Uniformity to have exacted an assent and consent to the vse of 
the Book of Common Prayer, The ejection from their benefices 
of two tfaotisand Ministers on St Bartholomew's Day (before 
which day the Clergy in possession of preferments were bound 
to have complied), and that without the smallest provision 
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for their maintenance, rendered the Act of Uniformity, quoad thftJ 
reign of Charlea 11., a disgrace to tlie Statute Book'. 

Though the matter relates peculiarly to the time of Charlea 
II., it may be interesting to observe what palliation is offered by 
Clarendon of the treatment of the ejected ministers through what 
wan, in R great measure, his own Act of Parliament. In his 
autobiography, after defending the clauses of the Act against the 
objtictioiM of Nonconfomiistfl, Clarendon represents that on the 
loHt Sunday before St Bartholomew's day the Presbyterian mi- 
niHtem who wure about to be ejected, "endeavoured to infuse 
murmur, jealousy and suspicion into the hearts of their several 
auditories," rmd that "all those sermons they called Farewell 
tiermonn, and caused to be printed together, with every one of 
the preacliors' pictures before their sermons; which, in truth, 
contained all tlic vanity and ostentation with reference to them- 
selves, and all the insinuations to mutiny and rebellion that 
could be warily couched in words that could not be brought 
witliin penalty of law, though their meaning was well under- 
stood." Clarendon farther writes, " when the time was expired, 
better men were put into their churches." He represents that 
many would have conformed, but for their confidence in a dis- 
pensation by the King ; and many " who had been cozened so as 
to lose their livings, made all the haste they could to make 



> Burnet nrites that St BartbolomeVe day was appointed because titbes were 
coiUTQQuly due at Midhaelmaaj aud tbat^ therefore, the incuiabents being ejected 
on the 5tb of September, would forfeit the tithes of a whole year. The Minirtare 
ejected by the Long ParliiuDeiit had a fifth of their incomea reserved for their use. 
The only diyiBion in paaaing the Act of Uniformity was on a proposal for allowing 
pBoaions to the ejected clergy, which was carried ftgwnat them bj a majority of 94 
to 87. MrHallam is of opinion that Charlea II. by the Act of Uniformity viohit«d 
the spirit of both his DeolarationH ; this he attributes to the bigotry of Clarendon, 
aud the King's seeret policy in favour of the Papistfl. Mr Humphty, in his Tre»- J 
tiao on the Book of Oonamon Prayer, considers that, in general, the altaratiiaw 1 
eatabliahed by the Uniformity Act were "calculated ratherto offend than conciUato 
the Nonconforroiats," and that the Act imposed "a strioter interpretation of reli- 
gious Mtfa, and more rigorous requirements of ecclesiastical digcupline." 
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tliemaeK-eB capable of getting others by aa full subscriptions and 
conformity aa the Act of Uniformity required. And the greatest 
of them, after some time, and after they found that the private 
bonnty and donatives which, at first, flowed in upon them in 
compassion of their sufferinga, and to keep up their comages, 
every day began to slacken, and woiild in the end expire, sub- 
Bcribed to those very declarations which they liad urged aa tlte 
greatest motivea to their Nonconformity. And tlie number was 
Tery small, and of very weak and inconsiderable men, that con- 
tinued reftactory, and received no charge in the Church." 

It would appear that Clarendon's account of the ejected 
miniatera was, in all its particnlars, contrary to accredited history. 
Certainly Baxter and Calamy, who had refused Bishoprics from 
Charles II., were neither weak nor inconsiderable men. We 
cannot believe that a seditious meaning which men could well 
tmderstand, could have been couched by any, stil! more by many 
ministers, in language which could have eluded the hawt-cyod 
Attorney-General and Judges of that day. On the subject of 
the " Farewell Sermons," it so happens, that we possess a notice 
■of the manner in which two eminent Nonconforining Ministers 
took leave of their congregations, aa thus related in the private 
Diaiy of Pepys. 

" A.D. 1662, August 17th (Lord's Day). This being the 
last Sunday the Presbyterians are to preach, unless tliey read 
the new Common Prayer, and renounce the Covenant, I had a 
tuind to hear Dr Bates's farewell sermon ; and walked to St 
Pun&tan's, where, it not being seven o'clock yet, the doors were 
not open ; bo I walked an hour in the Temple Gardens, reading 
my vows. At eight I went, and crowded in at a back door 
among others, the church being half full almost before any doors 
were open publicly. His text was, ' Now the God of Peace . . . .' 
the last Hebrews and 20th verse ; he making a very good sermon, 
and very little reflections in it to anytliing of the times. After 
dinner to St Dunstan's again, and the church quite crowded 

h2 
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teforo I came, whicL was just at one o'clock. Dr Bates pro- 
nounced his text again very well ; and, only at the conclusion, 
told ua after this manner : ' I do believe that many of you do 
expect that I should say something to you in reference to the 
time, this Ireing the last time that possibly I may appear here. 
You know it is not ray manner to speak anything in the pulpit 
that ia extraneous to my text and business ; yet this I shall say, 
that it is not my opinion, fashion, or humor that keeps me from 
complying with what is required of us ; hut something, after 
much prayer, discourse, and study, yet remains unsatisfied, and 
commands me herein. Wherefore, if it is my nnhapplneas not 
to receive such an iUumiuation as shall direct me to do other- 
wise, I know no reason why men shonld not pardon me in this 
world, as I am confident that God will pardon me for it in the 
next :' and ao he conclnded, — Parson Herring read a psalm and 
chapters before sermon; and one waa the chapter in the Acts, 
where the story of Ananias and Sapphira is. And, after he had 
done, says he, ' This is just the case of England at present. 
Grod, he bids ns to preach ; and, if we do, we aie to be im- 
prisoned, and further ptiniahed. All that I can say to it is, that 
I beg your prayers, and the prayers of all good Christians for 
U8.' Thia waa al! the expoaition he made of the chapter, in 
these very words, and no more. I hear most of the Presbyters 
took their leaves to day, and that the City is much diaaatisfied 
with it." The farewell of many an ejected Minieter to his con- 
gregation might have reminded the classical among hia followers 
of Horace's deacription of the departure from Rome of Regulua. 
Many a Minister, after dissenting from, to hia judgment, unholy 
conditions {dissentlens conditionibus fcedis) , and stifling his con- 
jugal and paternal emotions at the proximate ruin of the family, 
cast to the winds every wavering resolution, and left for ever hia 
wonted church amid the tears of hia sorrowing flock : 

Interque nwerentes amicos 
Egregins prop oraret Exul. 
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Pepya, in another part of his Diary, mentioua a disturbance 
which rather militates against a atatenieut of Clarendon, that the 
Act of Uniformity was passed with the general affection of the 
kingdom : " 24th August, 1662. Among other things they tell 
me that there hath heen a disturbance in a church in Friday 
street; a great many young people knotting together, and cry- 
ing out 'Porridge'!' often and seditiously in the church, and 
they took the Common Prayer Book, they say, away, and aome 
flay did tear it; but it is a thing which ap[^>ears to me very 
ominous; I pray God avert it!" On another day, Pepys relates, 



that a moh of dissenters broke 
officiating, and pulled his surpli 
Another subject, the discusai 



into a church when a parson was 

hi a head, 
ion upon which, in the reign of 



Charles II. has left surviving traces, is that of the Comprehen- 
sion of religioua Sects. In the lapse of two centuries, indeed, 
the nature of the controversy concerning a Comprehension, has 
been materially altei^ed. The numbers, the divisions, the opinions, 
tlie alleged grievnnees of Dissenters of various denominations 
have undergone great changes. Instead of the voice of com- 
plaint being raised by ejected Ministers, or aspirants to clerical 
preferment, it arises chiefly from lay congregations not spiritually, 
but financially affected by the Act of Uniformity, in matters 
of Church-rates, tithes, schools, and burial-grounds'. In the 



1 According to tt note by Lord Broybrooka to this paasigB, Porridge was a 
niokname j^vea by the DiBsenterB to tlio Book of Cdhudoti Prayer. His Lordflhip 
quotes a pafiange from the play of tbe "City Eeiiees," illustratiTe of tlio dpreeaioD, 
in reference tti tlis atatute of Eliz&betL requiring presence a,t a. p&Hab-chunih. Sir 
Anthony nska Sir Timothy, "Toil coino from church too !" Sir Timothy replies, 
"Ah, needs muat when the devil drives. I go to save my bacon, as tbey say, onoe 
k month ; and that, ton, after tbe porridge is serred up." 

■ Ur HsUkju writes conoeniing the attempt at a CompnKeniion in the reign of 
William III., "The motives of disBent were already aoniewhat uhanged, and had 
come to tnm less on the petty scruples of the elder puritans, anil do diSerenoes in 
eccIeaiaBiicBl ijiscipline, tbnn on a dislike to all aubacriptions of fiiith and com- 
pulsory nniformit;. The dissenting miniaters, nccuBtomed to independence, anil 
it unfrequeatly in the contributions of their disciples a betterm 



L court favor and private jiatrouage have left for diligence and piety L 
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place of objections to tlie strait-laced tenor of our Articles and 
Liturgy, complaints are now made, that the wiileat differences of 
iuterjiretation concerning doctrine are espoused by Prelates; and 
that the Rubrick affords an arena for the display of conflicting 
practices by the partizans of a High or Low Cburch. Most of 
the discontent expressed against the Act of Uniformity in the 
present day implies an opinion of the inexpedience of com- 
pulsory Uniformity even so far as is practicably attainable, and 
of all preference of the State for an Established Chuich, A 
difficulty lies at the threshold of Comprehension which has not 
diminished since the time of Charles II,, that of reconciling 
discordant Sects, whose incongruous tenets furnish an illustration 
of Horace's dilemma: 

Dissenlire videntur 

Poacentes Tario multum diversa palato. 

Quid deni? quid non deni) renuis tu quodjubet alter. 

Quid petia, id sane est iuvisum acidumque duobus. 



In the Conrention Parliament of Charles II., the question 
whether Presbytery or Episcopacy should be the foture form of 
religion in England had been angrily debated, and the matter 
referred to the King. In the Recess of the same Parliament the 
King published his Declaration on Ecclesiastical Affairs/ pro- 
posing therein the institution of Bishops, with Councils of Pres- 
byters, leaving a discretion to Ministers in the use of a variety 
of forms suited to different parts of worship, and aEowing a 
latitude in ceremonies, as that the sacrament might be taken 
kneeling or sitting, and that the cross in baptism, the surplice, 
and bowing at the name of Jesus, should be optional. When 
the Parliament re-assembled, it was proposed to convert the 
King's Declaration into a law, the motion for which was de- 
feated by a majority of 183 to 167. It is said that Sir Matthew 

eatdbliehment, da not aeem to have much regreCtEd the fate of thiB mea«iire." The 
meaancD wbb, howeser, of more conaaquenco to the lay-dieseiiter, who piud for two 
fornu of worship, 
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Hale was the proposer of the motion, and that hia elevation to 
the Bench at this crisis was in order to detach hira from the 
promoters of Comprehcuaion in the House of Commons. Lord 
Clarendon writes that the King waa veiy glad that his Decla- 
ration had not heen converted into an Act of Parliament, The 
Savoy Conference, and a new Parliament which speedily passed 
the Act of Uniformity, dissipated, during Clarendon's adminis- 
tration, all hopes of a Comprehension, 

In December, 1667, Clarendon, the most powerful and able 
foe ever opposed to the Dissenters, was banished. The Parlia^ 
ment which passed the Act of Banishment had been adjourned 
from the 19th of December, 1667 to the 10th of February, 1668. 
In the recess an attempt at a Comprehension was set on foot by 
the Duke of Buckingham, then Charles's principal Minister ; and 
who, with all his faults, was, throughout the reign of Charles, a 
friend to religious liberty. Baxter, in his Memoirs of Sir M. 
Hale, gives the following account of this transaction. He states 
that Lord Keeper Bridgman invited himself, and Dr Manton 
and Dr Bates (who had refused Deaneries from Charles II.) to 
meet Bishop Wilkins with Dr Burton, Chaplain to Su- O. Bridg- 
man, and rector of St George's Southwark, about "the terms 
of reconciliation and restoration to our ministerial liberty," and 
that " after some days conference, we came to agreement in all 
things as to the necessary terms. And because Dr Wilkins and 
I had especial intimacy with Judge Hale, we desired him to 
draw it up in the form of an Act, which he willingly did, and 
we agreed to every word. But it pleased the House of Com- 
mons, upon hearing of it, to begin their next Sessions with a 
vote, that no such Bill should be brought in, and so it died." 
Baxter further writes, that Sir Matthew Hale " much lamented 
that BO many worthy ministers were sUenced, the Church 
weakened, Papists strengthened, the cause of love and piety 
greatly wronged and hindered by the present differences about 
conformity. And he told me his judgment, that the only means 
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to heal us was, a uew Act of Uniformity, which should neither 
leave all at liberty, nor impose any thing nnnecessaiy." 

Among numerooa instances of an un-comprehending spirit in 
the reign of Charles II., may be mentioned the circumstance 
that Dr ^Vhitby, precentor of Sarum, published a Book, entitled 
the Prolfstant BeconcHer, which purported to be a treatise 
" humbly pleading for condescension to dissenting brethren in 
things indiflertut and unnecessary, for the sake of peace, and 
shewing how onreasonablo it is to make such things the essential 
conditions of communion." Such high offence did this publi- 
witinn give, that the University of Oxford ordered it to be 
burnt in a quadrangle, by the hands of the Marshal. The 
Author, who was Chaplain to Dr Seth Ward, was obliged by 
him to make a public recantation; to seal his peace he added 
a second part to his work, "earnestly persuading the dissenting 
laity to join in full comrannion with the Church of England." 

Much that has been advanced concerning the practicability 
of a rtiligious comprehension in the reign of Charles II., is not 
to be understood of an universality of comprehension, including 
all or even all the leading sects of Dissenters within the same 
fiild, Tlie only religious Sect in the reign of Charles II. that 
aimed at a Comprehension was that of the Presbyterians. If 
not, perhaps, the most numerous sect of Dissenters, they were 
the most wealthy, the best educated, and possessing the greatest 
influence. Tliey had governed England ecclesiastically by their 
Classical, Provincial and National Bynods; though, latteriy, the 
Independents, who regarded each Church as subject only to its 
own government, under their renowned leaders Cromwell and 
Vane had won political power, and in spite of the established 
Directory, enjoyed their own forms of public worship through a 
great part of England. The Independents and a multitude of 
other religious sects resembling the Independents in their 
discipline, together with the Human Catholics, were solicitous 
about toleration, not comprehension. In their aims at toleration 
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they were liesiroiia of having the Presbyterians for fellow- 
suflerers, wliich that Sect would cease to have been the moment 
they were admitted to a comprehension. Moreover experience 
had shewn that the Presbyterians, if they became parcel of the 
established Church, were likely to have been numbered among 
the most bigoted and intolerant of its members, and from being 
fellow-sufferers interested in procuring toleration, would have 
been converted into persecutors assiduous to trample upon it'. 

The Presbyterians and their clasnical Synods, and the cir- 
cumstance of their temporary domination, are the subject of several 
witty and wise dialogues between the preahyterian Knight Sir 
Hudibraa and his independent Squire Ralpho; tliey are thus 
alluded to by Dryden, in his poem of the Hind and Panther : 

More haughty than the rest, the wolfish race 

Appears with belly gaunt, and famish'd face ; 

Never was so doform'd a teast of grace. 

TTiii i-^ged tail betwixt his legs he wears. 

Close clapped for shame ; but Ma rough crest he rears, 

And pricks up his predestinating eai^ 

His wild disordered waJk, Lis hi^gnrd eyes 

Did all the beBtial citizens surprise. 

Though fear'd and hated, yet he ruVd a while 

As captain or companion of the spoil. 

So Corah with his brethren did conspire 
From Moaes' hand the aovereigu sway to rest, 
And Aaron of his ephod to divest j 
Till opening earth made way for all to pass, 
And could not bear the burden of a class'. 

' The following Secla are mfnlioned by Fox, as in enatoiica at the Restoration ; 
Preabyteri^Da, IndependHntB, Baptists, Qiinkers, Seukera, Boainiana, BrowniatB, 
Ftuoiliste, Hantera, MugKletoQiana ; and Fiflh-moDsrchy-men. 

' Chief Justice Jufireja tbus eipreaaed Ma opinian of PreBbyterians, on the trial 
of Lady Liale ; "I will tell you, there is not one of tboae lying, anitelling, canting, 
PreabytarittD raacabi, but one way or other bad a hand in the Inte horrid conapiracy 
and rebellion. Their principles carry tbem to it. Preabjtery has all manner of 
vQlany iu it. Nothing but Preabyteij oould bid that follow Donne to tell all the 
lies be hue done ; fw shew me a Presbyterian, and I will engage to shew you a 
lying knave" 
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It ia stated by Burnet aa the opinion of Sir Matthew Hale, 
"that thoae of the separation were good men, bat they liad 
narrow Bonis, who would break the peace of the Church about 
such inconaiderable matters as were the pointa of difference." 
Thus, according to the high authority of the liberal Hale, the 
Dissenters of the reign of Charles II. were, in a great measure, 
self-exclusionista. It may be obaeired, alao, that after the 
ejections of St Bartholomew's day were over whereby Ministers 
were deprived of benefices in their actual possession, any break- 
ing down ot lowering of the barriers of Conformity would not 
have afforded a passport to parish pulpits without Court favour 
or private patronage. Thus, in the time of Charles II., few 
dissenting ministers, had they not been excluded from benefices 
by the Act of Uniformity, could have found an entrance into 
them through any of the doors mentioned by Lord Coke ; 

Quatuor Ecclosios portis iutratur in oumes. 

Caisaria, et Simouis, sanguinis, atque Dei. 
Prima patet magnb, numino patet altera, charb 

Tertia, sed paucis quart a patere aolet. 



CHAPTER V. 

LIBERTY OF COSSCIENCE. 



I 



BLACKSTONE'S dogma that "by the law, aa it stood in 
the reign of Charles the Second, the People had aa large 
a portion o£ real libertj aa ia conaiatent with a state of Society," 
IB altered, in Seijeant Stephen's edition of the Commentaries, 
into one of smaller pretension, viz. " The People had a larger 
portion of real liberty than they had enjoyed in ttis country 
since the Norman Conr[ue3t." The learned Serjeant obaervea, 
in a note, that " the truth of Blackatone'a propoaition carried to 
its full extent, may be dovltsd; particularly if it be intended to 
include religious liberty." Mr Warren, in the most recent edition 
of Blackatone, leaves the great Commentator in the undisturbed 
enjoyment of his dogma. The subject will be considered under 
the following heads: I. Religious Penalties. II. Religious 
Disabilities ; and, herein, of (a) The Corporation Act, (J) Tiie 
Test Act. (c) The Parliamentary Test. III. Opinions in the 
era of Charlea II. on the subject of Religious Toleration. 



I. Beligious Penalties. 
The Popish Plot affords, in the trials of the persona accused 
of it, flagrant instances of religious persecution wielded nnder 
the guise of law. A question, however, may arise concerning 
those triala, how far tliey exhibit imperfections in the Consti- 
tution, in regard to liberty of conscience, or are rather, to uae 
Blackstone's expressions, examples of " practical oppressvy/i" not 
incompatible with perfection of law, 
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In answer, it may be alleged, that the Constitution, owioj 
to its imperfectiong with regard to the appointmeDt of Judges, 
the selection of Juries, and Procedure in prosecationa for State 
Offences, placed deadly weapons in the hands of religious bigots, 
and more culpable politicians who made religion a stalkiag- 
horse for party purposes. Our present Constitution in these re- 
spects would, roost probably, have deterred such perjurers as 
Gates, Bedloe and Dugdale from inventing a Plot, or rather 
giving to vague and isolated expressions of wishes and ex- 
pectations the character of a sanguinary conspiracy; it would, 
certainly, have afforded means uf dissipating their fabrications'. 
The Popish Plot affords an example of enormities resulting from 
religious persecution which could not have been perpetrated 
without the instrumentality of bad laws. 

It is to be observed, that, throughout the trials for the 
Popish Plot, the charge upon which the prisoners were con- 
victed and executed was, nominally, that of treason; but in 



' It is to the honor of tLe Cambridge Trijioi of the year ifiSo that its cuatoniary 
JDCuIaritj was directed againit Oatea'a Plot, for which thn University was viaited 
with a eliaq) reprimand, and threatBtiad with the interference of Parliamant. Per- 
haps Mr UuUam's opiaion will not be geiierally asaeuted bo, that the circomstajicsa 
of the Popish Plot " cootribnted to make up a body of presuinptiya aad pOBilJve 
evidenoB, from which human belief ia rarely withheld ;" wbiah, however, ia r[ualified 
by other remarka of the same writer. Mr Fox is of opinion that the story of 
witnesses for the plot would have been unworthy of belief " had it come from the 
mouth of Cato." Evelyn, writing after coming from Lord Stafford's trial, says 
that Oates's tostimooy ought not to be taken agunst the life of a dag. Mr Hallam 
pcoduoeB satiafaotory proof that a belief in the Popish Plot, and an eagerness in 
putting its victims to death, was not coofiued to the Whig faution, but extended to 
Tory Judges, Tory Peers, and, generally, to the Clei^y in their sermons. There 
might be added to his remarks on thia subject, tliat Danby was the first official 
mover in this horrid business ,- seeMng, aa Lord Campbell suggests, to " take the 
wind out of Lord Shaftesbuiy's sails." Scrogga, the first Chief Justice who presided 
at the trials for the Plot, was a creature of the Earl of Dauby, Chief Justice 
North, a ifery Tory, thus disposej of Langhom's witnesses in his defence: "They 
are all Papiste, and apeak in a general cause." Mr Hallum questions, apparently 
without sufficient reuson, the correctness of Sir W. Temple's representaljon that 
Halifax told him tliat " the Plot must be treated at if it were true, whether it was 
BO or not." Halifax's imputed speech aeems quite consistent with hla c 
chief of the party of Trimmers. 
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reading the speeclies of tlie King's Cotmsel and the Judges, 
it would appear that the trials were substantially for religion. 
Thus, in Coleman's ease, Chief Justice Scroggs says, "I do con- 
fess many of the Popish Priests formerly were learned, men, aud 
may he so still beyond the seas. But I could never yet meet 
with any here, that had other learning and ability than to delude 
weak women, and weaker men. They have, indeed, ways of 
conversion and conviction, by enlightening our understandings 
with & faggot, and by the powerful and irresistible arguments of 
a dagger. But there are such wicked solecisms in their religion, 
that they seem to have left them neither natural sense nor 
natural conscience ; not natural sense, by their absurdity in so 
unreasonable a belief, as of wine turned into blood : not natural 
conscience, by their cruelty, who make the Protestants' blood as 
wine which these Priests thirst after." 

On the trial of Langhom, Bedloe', one of the witnesses for 
the prosecution started the following objection. 

Bedloe. " I only ask this question of the Court, whether a 
known Roman Oatholic may take notes of the evidence in such 
a cause." 

Chief Justice. "Truly no; I think not." 

Bedloe. " There ia an honorable lady, the Marchioness of 
Winchester, in yonder gallery, that hath taken notes all this 
trial." 

Chief Justice (daunted probably by the rank of the Scribe). 
" A woman's notes will not signify much truly, no more than 
her tongue." 

On Lord Stafibrd's trial Serjeant Maynard, after dwelling 



* Thia is the witncES who, on Whitbreitd'a first tiial, swors th&t he had na-er 
heard of him; in coDBeqiieDce of which, Whitbreaii's jocj' were diecharged Far wajit 
of a second witnaBs, Whan Whithread was tried again (consiBtently with the btid 
law of the reign), Bcdlne came forward aa a Bocond witneaB; ha said that he had 
not imputed any thing to Whitbread on the former trial, becauHe it was not (Aen 
eonmnienl; and that it waa true he had never heard any thing o/Whitbread; 
becauae the treason ho had liearii wan fmin liim personally. 
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on the persecution of Protestants hy Roman Catholics, 
different periods, in Spain, Germany, and France, went through 
a history of the sanguinary designs of Roman Catholics in 
England. He referred, in particular, to the Gunpowder Plot, 
whereby, he said, the King, Lords, and Commons in Parliament 
assembled were to have been made " a sacrifice, a burnt offering, 
though they might call it a peace offering ; for these gentlemen 
are for sacrifices of blood as peace offerings to reconcile us to the 
Pope." Maynard concluded, " K this be made out, wc think 
their principles having produced these fruits in other ages, we 
may believe they would do so now." 

Executions for offences more pointedly founded on religious 
profession made substantive treason, were rife in tlie reign of 
Charles II. Numerous Roman CathoUc Priests were put to 
death for the exercise of their religious fnnctiona, commonly the 
saying of a mass, imder the law as it stood by a statute passed 
in the 27th reign of Queen Elizabeth, (27 EHz. c. 2,) whereby it 
was made high treason for any person bom within the dominions 
of the Queen, and being made Priest by ^e authority of the 
See of Rome, afterwards abiding in England, In 1680, 
Priests were arraigned together for saying masses, and were 
executed as traitors. Three had been executed for the same 
offence in 1679. Upon the trial of one of them, Bromwich, 
Chief Justice Scroggs told the Jury, "You see in what danger* 
we are ; I leave it upon your consciences, whether you will let 
Priests escape, who are the very pests and dangers of Church 
and State; you had better be rid of one priest than threft 
felons." 

Several of the Priests executed under the Statute of Elizabeth 
had been acquitted for the Popish Plot, on account of being 
arraigned along with Wakeman, whom the Chief Justice was 
directed to save : but they were told that they were now fried 
for being Priests, which was a different treason. On the trial of 
Anderson, one of the Priests, the following colloquy occurred. 



I 



LIBERTT OF CONSCIENCE. 



Ill 



Chief Justice. "Dr Oatee, did not tlie prisoner confess to 
you, lie had oidera from Rome?" 

Oafes, " Yes, he did confess so—" 

Chief Justice (to prisoner). " You confessed it yourself." 

Anderson. " If I am a Priest, that I should tell him I am 
sueh an one, My Lord, how comes it to pass, that I did not 
come here in a yellow coat, and was arraigned for a fool, and 
not for a traitor." 

CTiief Justice, "'^ay, Icamiottell; I suppose because you 
did not put it on." 

At another of these trials of Priests, a Bomau Catholic 
witness stated that he had received the mass on a particular 
occasion when it was attempted to prove that the Priaoner had 
administered it. Thereupon the following examination took 
place. 

Chief Justice (to witness). "Goros, friend! consider you are 
upon your oath, and do not bring yourself into snare of a pillory. 
Come, Bohinson, I ask you by the oath you have taken, did you 
ever receive the Sacrament at Mr Pursall's?" 

StAineon. "Yes, my Lord." 

Chief Justice. "How hard the truth is to be gotten out of 
you! But, within this country, which abounds so much with 
Priests, and swarms with Papists, you get popery here like the 
itch; if they but rub upon you, you catch it." 

Jane Eobinson (wife of witness). " My Lord, he is a weak 



"Who gave the Sacrament to you?" 

Robinson. " I do not know." 

Chief Justice. " He vrill say no more than his wife and his 
Priest will give bun leave." 

It ia with reference to these prosecutions that Drydcn, 
in his poem of the Hind and Panther, thus contrasts them 
with the less sanguinary persecution of the Huguenots by 
Louis XTV.: 
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If you condemn that Priiice of tyranny, 
Whoae mandate forced yonr Gallic friends to fly, 
Make not a worse example of your own. 
Or Ctiose to rail at causeless rigor shewn, 
And let the guiltless person throw the stone. 
Hia blunted sword your suifenng brotherhood 
Have seldom felt; he stops it ehort of blood. 
But you have ground the persecuting fcuife. 
And set it to a razor edge on life. 

A crael addition to the punishments of hanging, eviscerating 
and qnartering Papists was inflicted, in the reign of Charlea U., 
by sending them out of the world unhousellcd and unaneled. 
Beyond the gates of a prison no severity of laws against Priests 
was found able to deprive the pious Catliolic of extreme unction, 
and those religious rites which in the last momenta of life he 
deemed, eaaential to the salvation of his soul. A Priest in dis- 
guise, or one cautiously treading from some secret chamber, was 
never wanting to soothe the agonies, and inspire the Iiopes of 
the dying, and to diffuse consolation through the circle of hia 
family and friends. It was not so with the Papist doomed to 
the death of a traitor in the reign of Charles IT, As, for in- 
stance, Langhom, a Papist, was convicted of participating in the 
Popish Plot, Jeffreys, as Recorder, passed sentence upon him : 
he was a barrister, and had been intimate with Jeffreys, of the 
hollownesa of whoae pretensions to sanctity he wag fully aware. 
Jefircya said to him, " I know not whether you will think it 
necessary to have any assistance, (I mean such assistance as, by 
the law of the land is to be allowed to persons in your con- 
dition, ofany^otes(aK(divines, orof anyother j)j-t>fe«toi£s) to pre- 
pare you for another world. And, though what is said by me 
proceeds from a layman, yet I hope it will not be thought amiss, 
it being intended for your advantage." Jeffreys thereupon pro- 
ceeded to deliver to hia old friend a lay-sermon which is related 
in the State Trials : but who could endure a Jeffreys preaching 
of 8U1, repentance, and eternity? 
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It was under a Statute of Elizabeth that Buiiyan, in the 
reign of Charles II., suffered an imprisonment of twelve years 
in Bedford Gaol. The Statute was that of the 35th of Elizabeth, 
ch. 1, (1593) which, Hale informs ua, was, upon great considei- 
atioD of all the Judges, resolved to be in force when he wrote. 
Bunyan was, by trade, a travelling tinker ; he belonged to the 
Beet of Baptists^ The punishment inflicted by the Statute of 
Elizabeth was thus expressed, aecording to the sentence passed 
on Bunyan by the Chairman of the Bedfordshire Quarter 
Sessions : " You must be led back to prison, and there be for 
three months following ; and, at the three months' end, if you 
do not submit to go to Church and hear divine service, and leave 
your preaching, you must be banished the realm. And, if 
after such a day as shall be appointed you to be gone, you 
flhall be found in this realm, or be found to come over again 
without special licence from the King, you must stretch by 
the neck for it, I tell you plainly." It ia to this ruthless 
persecution that we owe that treasure of piety and phenome- 
non of literature, the Pilgrim's Progress of the non-conforming 
Tinker. 

The Statutes of Recusancy concerning the not taking certain 
oaths, and absence from parish Chnrchea passed in the reigns 
of Elizabeth and James were a source of much vexation, in the 
reign of Charles II., both to Papists and Dissenters. In that 
reign a trap was laid for Lord Keeper Guilford, by Chief Justice 
Jeffreys, in order to induce him to seal a general pardon to 
Recusants, which would have embroiled him with the Parliament. 
Jeffreys' speech to the King in Council, allowing for possible 



1 The Baptists were genemUy coDrounded with tlio IndapondeDts, haying the 
like diacipline, and like avereion to CliuTch eBtablishmenta. For the prejudices 
enteriajned sgaiuet tbem, eee, in tbe poem of the Hind and Fiuither, Drydeo's 
description of the " Brifltled liaptist boar that lurked in eectg unaeoQ." On tbe 
conSneB of Bedfordsliire and Hertfordshire ia a sequestered dell, whioh, according to 
tradition, was the place in wliich Bunyan used to preach. It a etill known I17 the 
name of "Bunjan'B DeU." 
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exaggeration, indicates that Eecuaanta were imprisoned hj mul- 
titudes : " I have a businesB to lay before your Majesty which 
I took notice of in the north, and which well deserves your 
Majesty's royal commiseration. It is the case of numberlesa 
members of your good subjects that are imprisoned for recusancy : 
1 have a list of them here to justify what I say ; there are so 
many that the great gaols cannot hold them, without their 
lying one upon another." He concluded with a motion to his 
Majesty, " that he would, by his pardon, discharge all the con- 
victions for recusancy, and thereby restore air and liberty to 
these poor men," The Lord Keeper said, " Sir, I humbly entreat 
your Majesty that my Lord Chief Justice may declare whether 
all the persons named in these rolls are actually in prison or 
not." To which Jefl&eys replied, "No fair man could suspect 
my meaning to be that all these are actual pi-isoners ; for all 
the gaols in England would not hold them. But the fease of 
such of them as are not in prison is little better ; for they lie under 
sentence of commitment, and are obnoxious to be taken up by 
every peevish sheriif or magistrate, and are made to redeem 
their liberty with gross fees, which is a cruel oppression to them 
and their families'." 

Concerning the penalties inflicted on Papists in the reigns of 
Elizabeth and James, and which were in force not only through- 



' The laws againat Reeusaiiis are detailed in the firat Report of tie aeoond aorieB 
of Eeports of the Criminal Law CummiaaioDEra, and in Hawkins's Pleas of the 
Ormnti, The offence of BecuaanD; coneiated of ejghi apedea, and tbe penattiea 
were divided between those on Scctaanti convict, and P<ipieh Seauanti convict ; 
(hey consisted of disabilities, forfoiturea, reatraints, and sundry inconveniences; aa, 
for eiample, that their houaea might be searohed for reliques. In Birch's Life of 
Prince Henry are the details of a negotiation faotneen that Prince and hie fatlier 
James I., for the farm of the forfeitures of Reousante, of which the annual average 
value was £6000 ; bnt this not being the full value that might be exacted. Prince 
Henry was to pay £1000 more, A Eiahop of LichReld complained that people 
courted excommunication, in order that they might be forbid acceaa to the Church 
by a sentence of the Ecclesiastical Court, and so have a lawful excuse for not going 
tJiere. For further curiosities of Recusancy Bee Strjpo'a A niiida of the B^ormaiiim, 
and Life of WKUgifl. 
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out the reign of Charles II., but till a muck later period, 
Mr Eden, who wrote his Principles of Crown Law midway he- 
tween the reign of Charlea II. and our own time, thua espressea 
himself: " It would be uncandid, however, not to confess, tliat 
the Laws of England at this day subject Popish Priests, in many 
cases, to perpetual impriaonment ; in others, to the pains of 
higli treason. It is also high treason to pervert, or even to he 
perverted to the See of Home. A second refasal to take the old 
oath of Supremacy is liahle to the same severity. Our Statute- 
books are at this day crowded with inflictions of forfeiture and 
perpetual imprisonment (under the name oi prcemumres) on Papal 
provisora, importers of any Agnus Dei, crosses, heads, or other 
commodities of the Church of B.ome. Can it be a question 
whether these laws ought to be repealed?" Mr Eden, however, 
did hy no means exhaust this topic, as may be seen by an Act 
of Victoria, entitled an Act to repeal Penal enactments made 
against her Majesty's Roman Catholic Subjects (7th and 8th 
Vict. c. 102), and by a subsequent Act of more universal tolera- 
tion {9th and 10th Vict. c. 59), which made it no longer high 
treason to procure or use a Papal Bull. It b to this species of 
offence that Swift alludes in his Tale of a Tub, where he 
writes of Peter's Bulls that roared terribly and breathed fire out of 
their nostrils, and were sent out upon errands of great importance, 
and at last grew so trouhlesome, that some gentlemen of 
the north-west got a parcel of English bull-dogs which baited 
them terribly. 

Besides the inheritance of persecution descending from the 
reigns of Elizabeth and James, enactments were passed in the 
very reign of Charles 11. which may not be deemed to have 
aflforded, as Blackstone thought, "so large a portion of real 
liberty as is consistent with a state of society ;" and indeed, with 
deference to Serjeant Stephen, may be considered infringements 
on religious liberty of a species not known of before, at, or 
subsequent, to the Norman Conquest. 
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The first Conventicle Act (16 Charles 11. c. 4), passed in the I 
year 1664, contained enactments, that any person attending j 
worship not established, where more than five persons were I 
present, was liable, for the third offence, to transportation for 
seven years to any of the Colonies except New England and 
Virginia, where they might have been consoled by their fellow- 
religionists ; in case of their return, they were doomed to death. 

The Five Mih Act, passed in the year 1665 (the 17th of J 
Charles II. ch. 2), is entitled, "An Act for restraining Non- 
conformists from inhabiting in Corporations." Under its pro- I 
visions, all persons in holy orders, or pretended holy orders, who 
should not have declared their assent and consent to the Liturgy, 
and subscribed the Declaration required by the Act of Unifor- ' 
mity, and, also, should not have taken and subscribed a specified | 
oath of non-resistance, and against endeavouring any alteration 
of government in Church or State, should not, unless only in 
passing on the road, come or be within five miles of any Cor- 
porate town, or borough sending Members to Parliament, or 
any parish, town, or place where they had held ecclesiastical 
preferment since the Act of Oblivion, or had taken upon them- 
selves to preach in any unlawful assembly conventicle or meeting, 
upon pain of forfeiture for every offence of Forty Founds ; with 
a discretion left to Justices of committal for six months. 
' That virtuous Statesman, Lord Southampton, raised his 
dying voice against this tyrannical Act, which was almost the 
last exercise of Ministerial power by his friend and colleague 
Clarendon; vehemently condemning the oath, which, royalist 
as he was, he declared he could not take, and, he believed, no 
lionest man could. 

The Second Conventicle Act (the first being temporary) was 
passed in 1670, (the 22nd of Charles II. ch. 1,) by a majority in 
the Commons of 144 to 78 votes. This Statute contained the 
remarkable declaration, that " this Act and all the clauses 
therein contained shall be construed most largely and bene- 
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ficially for the suppression of conventicles, and for the jiiatifi- 
cstion and encouragement of all persons to he employed in the 
execntion thereof." 

Tlie penalties of the Act are pecuniary, and are enforced hy 
a singular proviso, that in case of fliglit or poverty of offenders, 
other persons present at a conventicle, should be deemed re- 
sponsihle for the missing forfeitures. Persona of the age of 
sixteen or upwards were made liable for presence at a Conventicle, 
which was defined to be a religious meeting consisting, in an 
inhabited bouse, of five persons besides the household, in other 
places, of any five persons. A single Justice of tbe'Peace had 
jurisdiction over the offence, which, it was objected by Waller 
in debate, could not be trusted to a trial pmr pares agreeably to 
the text of Magna Charta. 

Baxter, one of the most acute and learned, as well as pious 
and exemplary men of liis age, who at the commencement of the 
restoration had been offered a bishopric by Charles II., and had 
been an intimate friend of Sir Matthew Hale, was the most 
diBtinguished sufferer under the Conventicle Acts. He was im- 
prisoned five times in the space of fifteen years. He gives us 
the following account of a particular instance of the persecutions 
he endured, as being connected with Sir Matthew Hale, in his 
memoirs of that eminent Judge : 

" When I went out of the house in which Sir Matthew Hale 
succeeded me, I went into a greater, over against the Church- 
door. The town having much need of help for their souls, I 
preached between the public Sermons in my house, taking the 
people with me to Church (to Common Prayer and Sermon), 
morning and evening. The Judge told me that he thought my 
course did the Church much sei'vice ; and would carry it so 
respectfully to me at my door, tliat all the people might perceive 
his approbation. But Dr Reeves could not bear it, so he 
complained against me, and the Bishop of London caused one 
Mr Eosse and Mr Philips, two Justices of the Peace, to appre- 
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hend me. I told the Judge of the warrant, but asked liim no 
counse!, nor he gave mo none ; "bat with tears shewed hia sorrow 
(the only time that ever I saw him weep) ; so I was sent to the 
common gaol for six months hj these two Justices, through the 
procurement of the said Dr Reeves {his Majesty's Chaplain, 
dean of Windsor, dean of Wolverhampton, parson of Horseley, 
parson of Acton), When I came to move for my release upon 
a Habeas Corpus by the counael of my great friend Serjeant 
Fountain, I found that the character which Judge Hale had 
given of me stood me in some stead ; and every one of the four 
Judges of the Common Pleas (Chief Justice Vaughan, Wild, 
Archer, Tyrrel) did not only acquit me, but said more for me 
than my counsel, and made me sensible how great a part of the 
honor of his Majesty's government and the peace of the king- 
dom consisted in the justice of the Judges. But this imprison- 
ment brought me the great loss of converse with Judge Hale. 
For the Parliament in their next Act against Conventicles did 
put divers clauses suited to my case; by which I was obliged 
to go dwell in another county, and to forsake both London and 
my former habitation," It should be mentioned in extenuation, 
not justification, of the conduct of Dr Reeves, that lie had been 
Rector of St Martin's Vintry, London, and Vicar of StanweU, i 
Middlesex, both which preferments had been sequestered in the 1 
time of the Commonwealth'. 

It is an interesting circumstance respecting imprisonments 
undei- the Conventicle Acts in the reign of Charles II,, that the 



^ Baxter did not oncoutiter the 
tliat Chief Justice's expression com 
Chavlea n. But Je&eja' opinion 
next reign: "Eicliiird ! Richard! 



"rough wcle of the tongue " of .TeSrejs, (to 
eming hia own anruly memheTj) in the relg 
of Ilia writings wafl expressed very early iu 
doet thou think we nUl ha,ve thoo poison 



the 



Court! Richard! thoa art an old knave. Thou hast written l>ooks enough to 
load a cart ; every one of them as full of sedition (I might say, treason) as an egg 
is full of meat. Hadst thou been whipt out of thy writing trade forty years ago, 
it hnd been happy. Yonder standii Gates in the pillory, and he says be suffers for 
the truth, and so says Baxter. But if Baxter did but stand OD the other side of the 
pillory with Urn, 1 should say two of the greatest rogues and nuicals in England 
stood togetber," 
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father of the celebrated Watts was, in 1672, impriaoned for 
attending at Southampton a meeting held by Mr Say, one of 
the Clergy ejeeted on St Bartholomew's day, and whose licence 
under the Declaration of Indulgence has been noticed in a 
previous page. In the course of his father's confinement Watts' s 
sorrowing mother was known to have daily seated herself on 
a stone near the prison-door, and there sncfeled the future lyrist 
and Mentor of our infancies. 

Lord Keeper Guilford^, when Chief Justice, incurred great 
danger of being prosecuted for attendance at a Conventicle. 
A Mr Dnke, who had a handsome house in Devonahiro, invited 
the Chief Justice and his brother Judge in the progress on the 
Western circuit to pass a night with him, an invitation which 
they were glad to accept. But, instead of getting a priest to 
read prayer.3 before their lordships, he himself got behind the 
table in his all and read a chapter, and then gave them a long- 
winded prayer, after the Presbyterian fashion. The Judges took 
it very ill, but did not think it prudent to affront their Iiost in 
hie own bouse. Next day, when the Judges came to Exeter, 
the news had got before them, that they had been at a 
Conventicle, and it was rumoured that the Grand Juiy in- 
tended to present them and all their retinue for it. As the 
Judges and their suite consisted of five persona and upwards, 
they had clearly made themselves amenable to the Conventicle 
Act. 

The persecuting laws against Dissenters were, in the opinion 
of the philosophical Hume, the main cause of their disaffec- 
tion to the Government. The prevalence of Sectaries during 
the reign of Charles II. is an additional example to the mul- 
titude of instances in the history of mankind of the tendency of 



■ Lord Keeper GaDford liad, tiirougbont life, an avsraion to DiHaantara, wUch 
hia biognphor attributes to tlie circumstance, tlmt wbeu he was sent a, small ahild 
to sobool, his schoolm.taCer'3 wife, who was an Indepaidejtl, ufed to make him kneel 
on her bed, and pra; for bia distressed brethren in Ireland. 
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religious persecution to propagate the supposed Jieresies which J 
it is designed to extinguish. Among the multiplicity of pr 
to this effect in England may be noticed, that Chief Justice 1 
Jefireys observes in the case of Eosewell, tried in 1684 : " There | 
ia a thing which is wonderfully daugerous : to see the shoals and I 
crowds of people who come to these sorts of meetings ; people of 1 
all sorts of mean trades and professions." The prevalence of 1 
dissent may also be inferred from the following public documents I 
indicating the difficulty of suppressing it. 

Sheldon, Archbishop of Canterbury, in a letter to the Biahopa I 
of his Province, dated Lambeth-house, May 7, 1670, writes, " It ] 
hath pleased his Majesty, and tlie two Houses of Parliament, 
out of their pious care for the welfare of this Church and King- i 
dora, by making and publishing the late Act for preventing and 
suppressing Conventicles, to lay a hopeful way for the peace 
and settlement of the Church, and the uniformity of God's ' 
service in the same ; it becomes us, the Bishops, as more par- 
ticularly sensible of the good providence of God, to endeavour, 
as much as in ua lies, the promoting so blessed a work; and, 
therefore, having well considered what will be fit for me to do, 
in my particular diocese, I thought fit to recommend the same ' 
counsel and method (which I intend, God willing, to pursue 
myself) to your Lordship, and the rest of my brethren the 
Biahopa of my province, being thereunto encouraged by hia I 
Majesty's approbation and express dii-ection in this affair. Your 1 
Lordship ia desired to recommend to the ecclesiastical judges 
and officers, and the clergy of your diocese, the case of the 
people under their respective jurisdictions and charges, that in 
their several places they do their best to persuade and win all 
nonconformists and dissenters to obedience to his Majesty's 
lawa, and unity with the Church ; and such as shall be re- 
fractory, to endeavour to reduce by the censures of the Church, 
or some other good means as Shall be most conducing thereunto: 
to which end I advise, that all and every the said ecclesiastical | 
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jiidgea and officers, and every of the clergy of your dioceae, and 
the churchwardens of every parish, by their respective ministers, 
"be desired, in their respective stations and places, that they 
take notice of all nonconfor mists, holders, frequenters, main- 
tainers, abettors of Conventicles and unlawful assemblies, under 
pretence of religious worship ; especially of the preachers and 
teachers in tbem, and of the places wherein the same are held ; 
ever keeping a more watchiul eye over the cities and greater 
towns, from whence the mischief is for the most part derived 
into the lesser villages and hamlets. And, wheresoever they 
find such wilful offenders, that then, with a hearty affection to 
the worship of God, the honor of the King and his laws, and 
the peace of the Church and Kingdom, they do address them- 
selves to the Civil Magistrate, Justices, and others concerned, 
imploring their help and assistance, for preventing and suppress- 
ing the same, according to the late said Act in that behalf 
made and set forth. I have confidence of an advantage if we do 
our parts, by God's help and the assistance of the civil power." 
We find the Archdeacon of Lincoln earnestly desiring the 
Clergy of parishes within his jurisdiction, to take especial 
regard to perform whatsoever was required in the Arch- 
bishop's pastoral letter ; and adding, " how you shall discharge 
your duty therein, I shall ejqiect an account at the next 
Visitation." 

The Middlesex Justices, at the general Quarter Sessions, 
Oct. 14, 1681, ordered that " all housekeepers, within the cotmty, 
who kept alehouses, and other public houses for entertainment, 
by virtue of any licence, and should not go to their parish 
Church, and receive the Sacrament according to the practice of 
the Church of England, or should go to any Conventicle, should 
have their licences taken from them:" and further, that Church- 
wardens should not dispose of any of the parish-money to poor 
persons who frequented Conventicles, or did not come to the 
parish Church and receive the Sacrament there, because such 
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persona " ought not to be reckoned of the Pariah." This order 
was rewarded with royal thanks, 

The Devon Justicea, in the year 1683, resolved to reijuire 
" in every division of the County, sufficient suretiea for the good 
abearing and peaceable behaviour of all such as they might 
justly suspect, or receive any credible information against, that 
they have been at any Conventicles and unlawful meetings, or 
any factious or seditious clubs." And, further, that "being fully 
satisfied, as well by the clear evidence of the late horrid plot 
(the Eye-House Plot) as hy long and sad experience, that the 
nonconformist preachers are the authors and fomentera of this 
I>estilent faction, and the implacable enemies of the established 
government, and to whom the late execrable treasons, which 
have bad such dismal effects in this Kingdom, are principally to 
be imputed ; and who, by their present obstinate refusing to take 
and subscribe an oath and declaration, that they do not hold it 
lawful to take up arms against the King, and that they will not 
endeavour any alteration of government in Chuich or State, do 
necessarily enforce us to conclude, that they are still ready to 
engage themselves (if not actually engaged) in some rebellious 
conspiracy against the King, it was resolved that in every 
parish in this County, strict warrants shall be left in the handa 
of all Constables, for the seizing of such persons. And, as ao 
encouragement to all Otficers and others that shall be instru- 
mental in the apprehending of any of them, so as they may be 
brought to justice, there shall be given and allowed forty 
shillings, aa a reward for every nonconformist preacher that shall 
be so secured," Lamplugh, bishop of the Diocese, directed the 
Clergy of Devonshire to publish thia Resolution in their Churches 
on the Sunday next after it ahould be tendered to them. Dr 
Lamplugh afterwards proved scrupulous about publishing in 
Churches a Declaration of Indulgence^. 

' Dr Lftiaplugli w:is made Bifllop of Eseter in 1676; be died Arohbialmp of 
York in 1691. In 1688 be was one of lix Bisbopa who publicly declared their 
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The recital of these persecuting mcasitrea may impart a 
■livelier interest to the perusal of Marvell's beautiful poem of the 

Where the remote Beimudas ride 
In th' ocean's hoaom unespied, 
From a small boat that roVd along. 
The liat'ning winds received this song : 

What should we do but sing Hi^ praise 
That led ua through the watery maze, 
"CTnto an iale so long unknown, 
And yet far kiitder than our own ! 
He lands us on a grassy stage, 
Bafe ftma the storms' and prelates^ rage. 

Thus 8UDg thty in the English boat 
An holy and a oheerfiil note ; 
And, all the way, to guide theb" chime, 
With falling oars they kept the tune. 

As to the prosecution of Quakers in the reign of Charles II. 
A Statute directed against them was passed aoon after the 
JEtestoration, in the year 1661 (13th and 14th Car. 11. c. 1). It 
ia intitled, "An Act for preventing the mischiefs and dangers 
that may arise by certain persons called Quakers and others 

coDDurrence in the petition a.gaInBt reading JotDee's Declnration of ladulgence iu 
Churches, hut he wa£ not preaent at the deliTsry of th&t petition, and coitdequt^ntly 
lost tha honor of being handed down to poBteritj as a pntriot with the Seven 
BiahopB. Tho practico of reading nianifestoeB in ohurohes waa not uncommon in 
the reign of Charlos 11, When onmnating from tha King, they liad a oolor in tha 
Hubrick of the Book of Common Prayer, wliich directs that "nothing shall be 
published in Church by tha Minister, but what is preaorilifld by this Book, or 
aSjointd ly IheSing." It has haan Been, in a previous page, that the King's Decla- 
ration of his motJVBH for diBsoIving his last two Parliaments was read io ohurchea ; 
» profanation Boggeated, it is sajd, hy Sanoroft, the CoryphieuB of the Beven 
Bishops, himaeE (SeeMackintoBb's^fftWory, p. 141; Bumet,in.iii.) SoCharles'a 
Declaration on the subject of the Eje-Houso Pint was read by the Clergy in 
Churches, shortly after the eitceution of Russell, in prejadice of Algernon Sydney 
8,nd other priaonera awaiting their triak for that Plot. In several of the ohurahea 
a note was handedio the clergyman in the following terma ; 

You hjpocritea, forbear jour pranks, 

To murder men, and then give thanks. 

Porbenr your tricks, puraua no further. 

For God aeoeptH no thanks for murder. 



124 



LIBERTY OP COiraCIENCE. 



refusing to take lawful Oaths." The Act contains graduated 
penaltieB for a first, second, or third offence. The first is for 
reiufling lawful oaths, or peratiading others to refuse, or writing 
in defence of a refusal, or assemhling to the number of five or 
more, under pretence of religious worship. For this offence the 
penalty is five pounds, for a second offence, ten pounds ; for a 
third offence, the offender is to abjure the realm, or be subject 
to transportation ; jurisdiction over offenders ia given to Justices 
of the Peace as well as Judges of Assize. 

Of the sect of Quakers in prison at the end of the reign of 
Charles II., James II. at hia accession, liberated twelve hundred.: 
Fox, in a petition presented to Charles IT., in the year 1662, « 
makes the following statements: I 

FniEND, 

Who art the Chief Kuler of these dominions, here is a list 
of some of the sufferings of the People of God, in scorn called 
Quakers, that have suffered under the changeable powers before 
thee, by whom there have been imprisoned, and under whom 
there have suffered for good conscience' sake, and for bearing 
teatimonies to the Truth aa it ia in Jeaus, three thousand one 
hundred and seventy-three persons ; and there lie yet in prison 
in the name of the Commonwealth, and of Oliver and Eichard 
the Protectors, through cruel and hard imprisonments, upon 
nasty straw, and in dungeons, thirty-two persons. There have 
been also imprisoned in thy name, since thy arrival, by such as 
thought to ingratiate themselves thereby with thee, three thou- 
sand sixty and eight persons. Besides this, our meetings are 
daily broken up by men with clubs and arms, and our friends 
are thrown into waters, and trod upon till the very blood gushes 
out of them, the number of which abuses can hardly be uttered. 

One of the greatest things we have suffered for formerly, 

was, because we could not swear to the Protectors and all the 
changeable governments, and now we are imprisoned, becanae we 
cannot take the Oath of Allegiance." 
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Fox, in Lis Diaiy, under the year 1674, mentions having 
Iseea impriaoned for holding an " opening and precious meeting" 
in a bam, and that after he had been bandied from Court to 
Court, his conviction waa, at last, brought before the Court of 
King's Bench, where Sir Matthew was then presiding. The 
Conviction was qnaahed for informality ; but the prosecutor and 
ilia party suggested to the Judges that they should tender Fox 
the Oath of Allegiance, alleging that he was " a dangerous man 
to be at liberty." But Hale said, "I have, indeed, heard such 
reports, but I have also heard many more good reports of him," 
and, to his honor, set Fox completely free, after an imprisonment 
of a year and two months. 

On one occasion, Fox relates, " The Constable led mc almost 
a mile to a Justice, who was a fierce, passionate man. Upon the 
Constable infonning him that I had preached in a meeting, the 
Justice said, in an angry manner, ' Do not you know that it is 
against the King's laws to preach in Conventicles, contrary to 
the Liturgy of the Church of England?' There was present one 
Shad, (a wicked informer, who was said to have broken gaol 
at Coventry, and to have been burned in the hand at London) 
who stepped up to the Justice, and told him that ' he had con- 
victed me along with others on the Act of the 22nd of King 
Charles II.' ' What I you convict them ! ' said the Justice. 
' Yes,' said Shad, ' I have convicted them, and you shall convict 
them too on that Act.' "With that the Justice was more angry, 
and said, ' You teach me! What are you? I'll convict them of 
a riot.' The informer hearing that, went away in a fret. The 
Justice said, that he would send me to Newgate, and ' I might 
preach there.' He bid the Constable take me away, and he 
would make a.miUwmsia send me to prison when lie had dined." 
The Constable called for the viittimus after the Justice's dinner, 
but was told to call again after the evening service, which he 
did, but was then told by the Justice that he might let his 
prisoner go. It would appear that the Justice, probably fearing 
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When the text of Statutes might not appear in point.for the pur- 
pose of religiouB persecution, the Common Law, that never failing 
resource with bad Judges at a pinch, was invoked. In the famous 
case of the prosecution of the Quakers, Penn and MeaJ, which 
gave occasion to the proceedings wliich have established the 
immunity of Jurymen, the prisoners were indicted, at Common 
Imio for preaching in the open street called Gracechurch street 
to a tumultuous asaembly. Penn put several questions to the 
Recorder who tried him touching the Common Law, which 
might puzzle the leai'ned Judges of the present day. Upon his 
asking upon what law his indietmcnt was founded, the following 
dialogue ensued : 

Recorder. Upon the Common Law. 

Penn. Where is that Common Law ? 

Recorder. You must not think that I am able to run np so 
many years, and over so many adjudged cases, which we call 
Common Law, to answer your curiosity. 

Penn. This answer, I am sure, is very short of my c^uestion ; 
for if it bo common, it should not be so hard to produce. 

The Recorder imposed a fine of foiiy marks upon each of the 
prisoners for a contempt of Court in not pulling off their hats. 
Penn said that they came into Court with their hats taken off, 
and that they were put on again by order of the Bench, and 
therefore, " not we, but the Bench should be fined." 

Penn had been habituated to imprisonment in the reign of 
Charles II. It was during an imprisonment in the Tower that 
be wrote his book, which has gone through many editions, called 
" No Cross, no Crown," After his memorable acquittal, he was 
again taken info custody for a breach of the "Conventicle Act;" 
but, upon failure of the requisite evidence, the usual course with 
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Boripture forebore from oalllug nmnes, Bucli as tirrah! He inBtances that Pharaoh, 
Jeremiah, and, amongst others, that Demetriue the coppersmith, at Epheeua, did 
not call Paul eirrak! but Paul. Ananias, Felix, Festus, Agfrippa, aJ! abstained 
from calling Paul a inrroA. / 
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Quakers was adopted, by tendering him the Oath of Allegiance. 
On his refiisal to swear, he was imprisoned in Newgate for six 
months. During his confinement he wrote a book against the 
religious intolerance of the times, intitled " The Great Case of 
Liberty of Conscience once more debated and defended by the 
authority of reason, scripture, and antiquity." 

It would aeem from the trial of three Quakers in 1662, re- 
ported in the State Trials, that, notwithstanding the Act against 
Quakers of Charles II., they continued to be occasionally pro- 
ceeded against by indictment under a Statute of James I,, for not 
taking the Oath of Allegiance or Obedience which that Statute 
prescribes. In this case, the mouths of the prisoners were stop- 
ped with a dirty cloth at the command of the Judge. They 
were found guilty, and sentenced, under the Statute of James I,, 
to the penalties of a Prcemunire, 

As to the condition of Jews in the reign of Charles II., their 
Stattta, according to the law "as it stood," was sufficiently 
lamentable ; but owing to their numbers being insignificant, and 
their not being implicated in the contending factions whereby the 
State waa torn, they appear to have escaped any " practical 
oppression" on account of their religion. The legal history of 
the Jews in England is one of great curiosity. They had been 
banished from the Country, by Proclamation, in the reign of 
Edward I. Their return to England, after an exile of nearly 
four centuries, was permitted by Oliver Cromwell, who therein 
responded to the invocation of Milton, by achieving a victory 
of peace no less renowned than of war. When the Jews left 
England, their condition was that of Bondmen or Serfs of our 
Kings, being used by them, as Prynne writes, " as sponges, to 
make them gripe what they could from others, and then squeez- 
ing it from them into their own treasuries." When the Jews 
returned, villenage had imperceptibly to the eye of history be- 
come extinguished : nevertheless, according to Lord Coke and 
other legal authorities, tliey had. indepeJidently nf their serfdom. 
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been pronounced to te infidela under "divine ultion, and per- 
petui inimici, against whom this Christian nation must be always 
at war, as against the Devil, of whom all Jews and other infidels 
were the servants." 

Pepys mentions that he went with his wife to a Jewish 
Synagogue on the 14th of December, 1663, Their legal con- 
dition after the Restoration, and during the reigTi of Charles II., 
by the law "as it stood," may, perhaps, be collected from the argu- 
ments in the gi'eat case of llonopolies, concerning the validity 
of a Charter of exclusive trade that had been granted to the East 
India Company. That case waa elaborately argued in the year 
1684, (36th of Car. II.). 

In the case of Monopolies, the Attorney-General, Sir Hobert 
Sawyer, and the Solicitor-General, Sir John Finch (afterwards 
Earl of Nottingham) , both argue that a patent of exclusive trade 
to the East Indies was no infringement of the law of Monopolies, 
because it was a trade in which no Subjects of tliis realm could 
engage without the King's licence, the natives of India being ; 
infidels, and, therefore, enemies. To make out this point they 
relied mainly on the treatment of Jews in England before their 
banishment; the Jews, they contended, were mulcted by our 
Kings, and afterwards banished by Edward I., because, being 
infidels, they were enemies, and allowed to remain in England 
and to enjoy property there only at the King's will, just as the 
subjects of a Christian King at open war with England might 
do, under royal permission, by a safe-conduct. The Law Officers 
said, with regard to an " endeavour to exempt injidds from being 
enemies, the defendant's counsel have a difficult task, in rowing ' 
against the stream of the laws in all Christian countries."...... 

" The King's title to the real and personal estates of the Jews in 
England is asserted by judgment of the highest Court of Judica- 
ture in England." " An Infidel, though born in England, is 

not inheritable ; if he should, the laud might soon be oveiTun 
with Jews and Infidels ; so that neither denization nor birth did 



LIBERTY OF CONSCIENCE. 



131 



alter tlie state of Jews as to inheritances ; but they remained only 

aliens under safi-conduct." "Infidels are to te looked upon as 

enemies, not only in a spiritual sense, but are to be so treated in 

law." "That all Infidels are aliens and enemies in respect of 

their property, is to be gathered from records of releases by the 
King of debts owing to Jews,"..." The King's title to the lands, 
debts, and personal estates of Jews, after the King had deter- 
mined their safe-conduct by banishing them out of the realm as 
Infidels, plainly appears ; and those dark records are relieved in 
some measure from their obscurity by the constant tenor of the 

Common Law ever since." "The principles of Law upon 

which Jews were proceeded against are as clearly laid down in 
our Law Books as any point of Law we have," 

The Jews afford a singular instance not only of a change of 
Common Law, (of which there are many strange examples) but 
of the desuetude of Statutes, or, at least, of their evasion by 
implication. Tlie rights of Jews to land and personalty inde- 
pendently of any claim by the Crown, and their title, when bom 
in this Country, to the privileges of natural bom Subjects, came, 
in the course of time, to be tacitly recognised. Not only do Coke 
and rieta shew that, by the Common Law, if a Christian mar- 
ried a Jew, the offender was to be burned ; but by the Statute 
De Judawmo, " Every Jew that is past seven years of age shall 
wear a badge, in form of two tables of yellow taffety, six lingers 
long, and three fingers broad, upon his upper garment." By 
the same Statute Jews are allowed to converse with ChristianB, 
bat, upon no pretence to be levant aiid couckant (a law term ap- 
plicable to trespassing cailU) among them. This Statute was 
not repealed till the Act prepared by the Criminal Law Commis- 
sioners in the present reign, {9th and 10th Viet. c. 59,) whereby, 
in the judgment of Serjeant Stephen, the " triumph of toleration 
has been consummated'." 

> See, furtliBr, on the English law concerning Jews, First Report, Second 
Series, of tiieCriminal Law ConimiaBioaers ; Prynne'a jDsmurrer to rteJetos' remitter 

k2 
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One Act couJuoive to liberty of conscience was passed in the 
reign of Charles II., which has been made the moat of in claim- 
ing for that reign the appellation of the era of good laws. It is 
the Act for aboliBliing the writ De Hteretico comburendo. There 
is an argument by Hobbes, who had some personal fears upon 
the subject on account of his book called the Levtatkan, to shew 
that this Writ had been abolished by implication before the 
reign of Charles U., and fell with the old. Statutes against the 
Lollards upon which it was founded ; but Hale seems to have 
been of opinion that a person mlglit, by Law as it stood, have 
been burned alive for heresy until so late as the twenty-ninth 
year of the reign of Chai'lea II; No heretic, however, had been 
bmiied in England since two Arminiaus in the reign of James I., 
and Charles II. had not evinced any propensity for imitating 
upon earth (as the panegyrists of the Writ used to aay) the 
particular sfjecies of punishment awaiting heretics in another 
world. The occasion of the Act for the abolition of the writ 
De htBTetico combureiido, was a temporary one, viz. the prospect 
of a Popish Successor on the Throne, who, by dint of his 
religion, was believed to be partial to stakes and faggots. 
Protestants may have entertained sincere fears of prospective 
burning ; possibly, also, the Leaders of the Country Party may 
have thought that the bruiting of the Act was calculated to alarm 
the public and prepare it for a Bill of Exclusion. The Statute, 
for fear of its appearing to be radically tolerant, contains a saving 1 
of Ecclesiastical Jurisdiction in cases of " atheism, blasphemy, ' 
heresy or schism, and other damnable doctrines aaid opinions," 

Hfitr Iheir long dUcuMinmaice in England; Mr Blunt's SDii Mr Onldamid'B Pam- 
phlets ; Barrington on Qie Si&taie De JudaUiao ; Madai's Sidorg of the E>xliequ£r ; 
Tucker's Sietorg of Out Nataraliiaiiim BUI; Tovej'a Anglia Judaica. The Dumber 
uf Jewa who left England in the time of Edwurd I, bat been estimated between 
fifteen and sixteen thousand; the nombgr in England (1830} at tnenty-aeven thou- 
sand ; enough by their litorality to haTe marred the poetical fiction of Drjdan'a 
Ahsaiom and Achllophtl, m which poem London ia aalled Jsrusaleia, and meotion 
ifl made of a Jewish Lord Mayor, Jewish Sheriffe, and a Jury packed with IHittnt- 
ing Jeira, ae manifestly raetaphorioa!. 
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Thongh the abolition of the Writ lias most probably not saved 
a single heretic from the flames, yet it was a step towards the 
perfection of the Constitution, whereby, according to the Law as 
it stood at the close of the reign of Charies II., none hut women, 
for theii- crimes could be bnmed alive. 

The popular anticipation of stakes undei- a Popish Successor 
towards the close of the reign of Charles II-, may be collected 
ftom Lord Huasell's gladness, tliat he fell by the axe and not by 
Jlre, and from Andrew Marvell : 

More dreadful fires approach your falling town, 

Than those which tura'd your stately structures down, 

Such &tal fires as once in. Smithfield shone. 

If e'er he be King, I know Britain's doom, 

We must all to the stake, or be converts to Borne. 

The Toleration of Dissenters commenced earlier than that 
of the Catholics; the first step in this meritoriona cause was 
the Toleration Act of William and Mary. Locke, in a letter to 
a friend concerning that Act, writes, that it was framed "Non 

I ea forsan latitudine, qua tu, et tui similes, veri, et sine ambitioue 

I veri, Christian! optarent; sed aliquid est prodire tenus. His 
initiis jacta spero sunt libertatis et pacis fundamenta, quibos 

. stabilienda oHra erit Christi Ecclesia," The Toleration Act 
legalised registered Conventicles with open doors; it rendered 
Dissenters no longer criminals in the eye of the law, from which 

' various consequences followed, that are not specified in the Act. 
Persecntion of Dissenters was revived in the latter period of 
the reign of Anne by the Schism and Occasional Conformity Acts, 
which proceeded from the same intolerant spirit that bad ani- 
mated the legislature of Charles II. These Acts, however, were 
repealed at the accession of the House of Hanover, Since which 
period Liberty of Conscience in England has obtained consider- 
able relief and been subjected to no outrages from the enact- 
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raeuta of tlie Legislature'. Not long after the end of the reign 
of George II., it was adjudged "by the House of Lords, upon the 
broadest principles of toleration laid down "by Lord Mansfield, 
that Nonconformity with the Established Church ia not an 
offence connived at, but ia recognised by Law. 

If the relaxation of persecuting Laws on the score of religion 
may appear to have been dealt out in this Country in a very 
tardy and niggardly manner, and, as regards Roman Catholics 
at least, with much reluctance ; the cause may be e^lained, not 
solely on the supposition of national bigotry and intolerance, but, 
in part, by reference to circumstances of political history. There 
may be much weight also duo to the representations of Burke on 
this subject, in a speech to the Electors of Bristol ; though, it 
is gratifying to reflect, that, since his time Toleration lias become 
a more prominent feature in onr Constitution. " We have left," 
said Burke, "this good work in the rude unfinished state in 
which good works are commonly left, through the tame circum- 
spection with ■which a timid prudence so frequently enervates I 
beneficence. In doing good we are generally cold, and languid 
and sluggish ; and, of all things, afraid of being too much in 
the right. But the works of malice and injustice are quite in 
another style. They are finished with a bold masterly hand; 
touched aa they are with tlie spirit of those vehement passions 
that call tbrth all our energies whenever we oppress and per- 
secute," 



II. Religious Disabilities, 
Blackstone adduces as examples of the vigor at which the 
Constitution had arrived in the reign of Charlea II., the Cor- 
poration and Test Acts, which, he writes, " secure both our civil 
and religious liberties." Fox omits this point of panegyric on 



^ A detailed iLccount of the relief affoi'ded at difftront pei'iods in tlie pn>f*«flioD 
t exercise of religion, to sectaries of various dcnaminations, will be found in the 
first of the seoond series of Eeporta of the Criminal Law CiHnniiBaioQer§. 



LIBERTY fiF CONSCIENCE. 135 

the reign of Charles IT. In the year 1790, he had moved, in the 
House of Coinmoiis, for the repeal of the Test and Corporation 
Acts. In one of the most eloqnent of his speeches, he designated 
these acts as oppressive, and dictated by a spirit of intolerance 
and persecution ; he pointed out the injustice of their principle, 
in adopting an indirect political test hy means of a religious 
test, and diBqualifying a large portion of the Community to their 
own injury and to depriving the State of their services, not for 
their conduct but for their religious opinions. On the Sacra- 
mental Test, he observes, "What! was any specific mode of 
administering the Lord's Supper to be considered as a Comer- 
stone of the Constitution? A Constitution with such a rotten 
foundation, is, in my opinion, not worth preserving." 

(n) Corporation Act. 

In the Corporation Act, a religious test is combined with a 
political test. The Act, though plainly indicative of vindictive 
feelings towards Dissenters, would seem to have been passed 
mainly because it was an effectual means of excluding persons 
inimical to the Restoration from offices in Corporations by 
means of which they might do the new government disservice, 
especially in the matters of elections for Members of Parliament, 
and of returns of Juries. 

At the period of the Restoration, religious opinion was really 
a practical test of political attachment or disaffection to govern- 
ment. Lord Clarendon, therefore, in promoting the Corporation 
Act, may have urged for his royal master the excuse of Dido : 

Rea dura, et regni novitaa me talia cogunt 
MolirL 

But to regard this Act as a permanent bulwark of the Consti- 
tution would be to assume a perpetuity of had government, 
which should never reconcile Dissenters to a monarchy, even 
after the revival of a Commonwealth had been abandoned, and 
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iiltliougli they wure not otherwise goaded to disaffectioii by reli- ^ 
gioua persecution. 

The Corporation Act of 1661, (13th Charlea II. Stat. 2. ch. 1,} 
wafl passed at the hey-day of the Restoration, in the first session 
of the first Parliament called by Charles II., and which was filled 
with Cavaliers devoted to the King, and the Church Establiah- 
ment, who hated and feared the Uissentera, and had suffered a 
long score of injuries to be retaliated. 

The title of the Act is " An Act for the well governing 
and regulating of Corporations:" and its significant Preamble: 
"Whereas questions ai^e likely to arise concerning the validity 
of elections of Magistrates, and other officers and members in 
Corporations, as well in respect of removing some, and placing 
others, during the late troubles, contrary to the true intent and 
meaning of their cliarters and liberties ; and to the end that tbe 
succession in such Corporations may be most probably per- 
petuated in the hands of persons well affected to hia Majesty 
and the established government, it being too well known, that, 
notwithstanding all his Majesty's endeavours, and unparalleled 
indulgence in pardoning all that is pact, nevertheless many evil 
spirits are still working." 

Under the provisions of the Act, Commissioners were appointed 
who had the power of placing and displacing Corporate Officers 
of every description, as they should " deem expedient for the 
public safety," until the 2iith of March, 1663. A qualification 
for office was provided, wliereby Corporate Officers should all 
have taken the Sacrament of the Lord's Sapper, " according to 
the rites of the Church of England," within one year nest before 
their elections, and, upon being elected, should take the oaths of 
allegiance and of supremacy, and the following oath: "I, A. B,, 
do declare and believe that it is not lawful, upon any pretence 
whatsoever, to take arras against the King, and that I do abhor 
that traitorous position of taking arms by his authority against 
hia person, or, against those that are commissioned by him : " 
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besides suljscribing a Declaiation against the Solemn League 
and Covenant. 

It is to be noticed tliat tlie Corporation Act affords the earliest 
instance of tlie imposition of the Oath of Non-resistance. Locke 
writes with regard to it ; " The first step was made in the Act for 
regulating Corporations; wisely beginning that in those leaser 
goremments which they meant afterwards to introduce upon the 
government of the nation ; so that many of the wealthiest and 
soberest men are still kept out of the Magistracy of those places." 
With regard to the Commissioners, they held a species of dicta- 
torship from the 19th of December, 1661, to the 25th of March, 
1663, after which time it was hoped that the Mayors, Slieriffs 
and other officers they had appointed, would have been able to 
hand down the torch of loyalty in full blaze to successors whose 
elections they should, by virtue of theii- offices, have secured 
for the Court. 

Notwithstanding London had been illuminated in all its 
streets and purlieus with the burning of ntmps', and the re- 
publican inscription under the niche, wliere had stood the statue 
of Charles I. in the Koyal Exchange, had been effaced by the 
whitewasher, the Corporation of London appears to have afforded 
early symptoms of refractoriness, wliich might have made the 
Church party at least deairotis of exchanging its officers for others 
professing more reverence for Bishops. Thus Pepys, in his 
Diary, under the date of the 20th of March, 1661, writes, "The 
great talk of the town is, the strange election that the Cit^ of 
London made yesterday for Parliament men ; viz. Fowke, Love, 
Jones and Thompson, men, that so far from being episcopal, are 
thought to be Anabaptists ; and chosen with a great deal of 



1 See graphic descriptions of the burning of the nuKjx in Pepys's Diary, 
Febmoiy 1 1, i66o, and in Sudibras; of the King's entry into London, in Claren- 
don, and in Evelyn. Clarendon, in detailing the particulata of the King's procBB- 
rion, mentions his knighting theiVajor and all the Aldermen of London, an "honor 
abundantly welcomE to their utirea." He sUly throws out, "The joy waa univer 
and wtoBoever was not pleased at heart, loijh the more rare to appear oa if he via. 
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zeal, iu spite of the other party that thought themselves so 
Btrong; calling out in the Hall, 'No Bishops! No Biahopa!' 
It do make people to fear it may come to worse by being 
an example to the country to do the same. And, indeed, the 
Bishops are so high, that very few do love them." 

The Corporation Act, by meana of its CommisBioners, its 
Sacramental test, and oath of Non-reaiatance, may have aecured 
for a few years at the commencement of the reign of Charles II. 
the means, through compliant Sheriffs, of returning venal or 
biassed juries. There was, very probably, truth in the complaint 
of Sir Henry Vane, who was found guilty of high treason, in 
mockery of justice, by a Middlesex Jury, on the second of June, 
1662, tJie year after the passing of the Coi-poration Act. " Six 
moderate men that were like to consider of what they did, before 
they would throw away my life, were summoned to be of my 
petty jury; which, the King's counsel hearing, writ a letter to 
one of the Sheriffa not to summon them ; and a new list waa 
made the night immediately before the day of verdict, on pur- 
pose that I might not have any knowledge of them till pre- 
sented to my view and choice in Weatminater Hall." 

After the lapse of a few years, it was found that the Corpo- 
ration Act was far from accomplishing the chief objects proposed 
by its authors. It appeared that the Opponents of Government 
still retained the chief influence in Corporations during the 
greateat part of the reign of Charles II. Dissentera acrupled 
not to take the oath of passive obedience, nor, in many instances, 
to conform to the taking of the Sacrament, once in their livea, 
according to the rites of the established Church. Bethell and 
Cornish, the famoua Whig Sheriffa for London, on being elected, 
vacated their offices in order that they might take the Sacrament, 
and were re-elected in a week afterwards. In process of time, 
also, religious dissent came to be no longer a stiie touchstone of 
political opinions. A variety of causes co-operated in the for- 
mation of a numerous political party called the " Country Party," 
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embracing indeed most Dissenters, but nnited by other ties than 
those of religion. And thus many persons came to be elected 
to Corporate offices, who were hostile to the government, but 
who were not Dissenters, and who took the Sacrament on their 
knees by preference. Even the Earl of Shaftesbury, whose worst 
enemies never accused him of frequenting Conventicles, aspired 
to be Lord Mayor, and rejoiced in the sobriquet of Alderman 
Shaftesbury. 

During a considerable portion of the reign of Charles II., 
and throughout the prosecutions for the Popish Plot', there is 
reason to believe that the Whig Sheriffs exercised gross partiality 
in the panels of Juries, though, in some instances, their conduct 
may have been palliated by its eflecta in saving innocent men 
from the clutches of a Scroggs, a Pemberton, or a North. It 
is for these abuses of corporate power that the Tory writers 
are loud in their vituperation, especially animadverting on what 
they called the Monster Ignoramus, whom they represent to have 
reigned in London and Middlesex during the years 1680, 1681, 
1682, under the shrievalties of Bethell and Cornish, and of 
Pilkington and Shute. These four Whig Sheriffs were after- 
wards punished unrighteously, but not for their unrighteousness; 
the head of Cornish was affixed on Guildhall. Alluding to 
Bethell, imder the name of Shimei, Drydeu writes, in his Absalom 
and AcJiitophel; 

If any durat his fectioua friends accuse. 

He pack'd a juiy of dissenting Jews, 

Whose fellow-feeling in the goodly cause 

Would free the miffering saint from human laws. 

During his office treason was no crime. 
The Bona of Belial had a glorious time. 
In allusion ta the famous Ignoramus, whereby Shaftesbury 
was discharged from the Tower, which was commemorated by a 
' The triak for tlia Fopiali Plot began in November, 167S, and endud Mny, 
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Medal tliat was the subjiBct of a poem by Dryden, that poem 
contains the following complaints : 

That Kings can do no wrong, we must believe ; 
None can they do, and must they all receive? 



!No juBtioe to their righteous cause allow'd. 
But baffl'd by an. arbitraiy crowd ; 
And medals grav'd their conqneat to record, 
The stamp and coin of their adopted lord. 

The man who laugh'd but once to see an ass 
Mumbling to make the cross-grain'd thiatles pass. 
Might laugh again to aee a jury chaw 
The prickles of unpalatable law '. 

Jefireya gives the following account of the Juries returned 
by Whig Sheriffs: "When once they tegan to pick and cull 
the men tliat shoTild be retnmed for a pui-posc, and got this 
factious fellow out of one comer, and that pragmatical, prick- 
eared, finivelliug, whining rascal ont of another comer, to prop 1 
up the cause and serve a turn, then truly people's suits were 
tried, not according to the justice of the suit on one aide or the 
other, but by demurenesa of looks." 

Neither waa tlie Corporation Act permanently effectual 
for placing in the hands of the Government a control over 
electiona for Members of Parliament. The strength attained 
by the Country Party which occasioned the dissolution of the 
Long Parliament was, in some measure, owing to the new 
elections that had occurred in the course of eighteen years, and 
especially after feara had become prevalent of the Pope and 
Louis XIV. The three short subsequent Parliaments held 
during the reign of Charles II., were decidedly opposed to his \ 



' See furtber partiouUra Donceming Ignoramus, and a ballad by tbst n 

a note by Sir W. Scott to Drjden'a Prologue to the Duke of Ouiae, in which 

Let IgDoramuB Juries fiod □□ trajtora ; 
And Ignoramus Poeta ecribble satires, 
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' measures; they were bent on disbanding Iiia army, forbidding 
I the banns of alliance with France, impeaching the Prime Minis- 
ter Danby, and esclnding the Duke of Toric from succeasion to 
the throne. The Whig City members who were retumpd to the 
Bbort-lived Oxford Parliament were accompanied out of London 
by a nnmerona armed cavalcade*. The Corporation Act of 1661, 
i so inefficacious in obtaining a majority of parliamentary 
' adherents to the Court in 1681, that Charles IT. could not 
endure his Parliament longer than eight days. 

Wlien the Corporation Act had become totally ineffectual 
for Court purposes, it was resolved to obtain the ends contem- 
plated in it by seizing the Charters of Corporations, and granting 
fresh Charters by which the Crown appointed all the Magistrates, 
This exertion of power Blackstone designates as "perhaps, in 
summo jure, for the most part strictly legal," or, as in another 
place he styles it " sufficiently regular," ascribing it rather to 
I the "law as it stood," than to "practical oppression contrary to 
' law." After the dissolution of the last of Charles's Parliaments, 
that is to say, in the Michaelmas Term subsequent to the 28fh 
of March, 1681, (the date of that dissolution,) proceedings of 
Quo Warranto were commenced for the seizure of the Charter of 
the Corporation of London, under the direction of Saunders, the 
most eminent special pleader of his day. When the pleadings 
had been wound up aecundam ariem, the Pleader, who, on account 
of his having been employed in the business, was the last person 
in the nation to have been constituted the Judge of his own 
pleadings, wae made Cliief Justice of the King's Bench, Chief 



' Colledge, tlie Protfstajit Joiner, waa executed for high tnaaon because he 
took a. prominent part in this procession. Eia indictment wa« ignored by & Mid- 
dlesex Grand Jury, returned b; the Loniion Whig Sheriffs ; but as his zesJ car- 
ried him on to Oxford, he got into the juriadieUon of Tory Sheriffii. See fiirther 
pBrticulan concerning Colledge and the Protesfai^ jlail with which ProtestantB 
believed, or pretended it to be neoeaary to guard themselves about this period, and 
which is ropreaented in an extant medal of Jamea II. Sir W. Soott'a notea to Dry- 
den's Preface to his JhAe of Guiir^ which play was deragoed as a, parallel of Oie 
Oxford Parliament, 



Justice Pemberton, on wliom the decision would otherwiae liave 
devolved, waa lowered to the station of Chief Justice of the 
Common Pleas, in order to make way for Saunders, as, in black 
letter, a more competent, and in no way a less unscrupulous 
tool of the Court. Judgment waa delivered against the City in 
Trinity Term 1683 ; from which date commenced a reign of 
blood and confiscation'. 

Evelyn has several notices in his Diary, illustrative of the 
proceedings of Charles II. against the Coj'poratioa of London. 
Under the date of October 4th, 1683, Evelyn writes, "I went 
to Loudon, on receiving a note from the Counteaa of Arlington, 
of some considerable charge or advantage I might obtain by 
applying myself to his Majesty on this signal conjuncture of 
his Majesty entering up judgment against the City-Charter. 
The proposal made me I wholly declined, not being well satis^ 
fied with these violent transactions, and not a little sorry thBtJ 
his Majesty was so often put upon things of this nature age 
60 great a City, the consequence whereof may be so much to h 
prejudice. Eight of the richest and chief Aldermen of the City 1 
of London were removed, and all the rest made only Justices of 
the Peace. And no more wearing of gowns or chains of gold ; 
the Lord Mayor and two Sheriffs holding their places by new 
patents, as custodes, at the King's pleasure. The pomp and 
grandeur of the moat august City in the world thus changed 
fece in a moment ; which gave great occasion of discourse and 
thoughts of hearts, what all this would end in. Prudent men 
were for the old foundations'." 



1 The Quo Warranli) is advarted to bj Otway, in i6f 
DrnBhing enemies. In a prophecy of what an expected bi 
vaa to achieve, he writes ; 

Hifl father's conqu'riug sword within his iiand. 
Then til' English lionB in the air advance. 
And with them roaring music to the dance, 
Carry a Quo Wa'Tranlo into France. 
' The last of the " dly Swans " was Settle, oboaen apparently for his literary 
cnnflicta with Dryden, witb whom, according to Dr Johnson, be even divided the 
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Tiie judgment against the City of London was a prelude to 
the forfeitures or compulsory surrenders of moat of the Corpo- 
rationa in the kingdom. Roger North relates that Jeffreys, when 
Chief Justice, returned from a circuit laden with the spoil of 
Corporations; "whose charters," he says, "fell hefore him, aa 
the walls of Jericho." Among the transactions relative to this 
subject recorded in the State Trials, the Author mentions with 
gratification the resistance made at Nottingham {in the Cor- 
poration of which town he had the honor to fill the office of Re- 
corder) to the violation of their Charter. The mace of the new 
Sheriff, appointed by the Crown, was captured and made a 
trophy, amid cries of "No new charter!" and although the 
agitators were punished as for a pretended riot, by the thrice 
infamous Jefireys, they afforded an example to all the Cor- 
porations of the kingdom of that resistance to the domination of 
might ovei' right which was conducted with more success at the 
Kevolution, hut never with more energy than by the People of 
Nottingham in defence of their ancient Charter. 

Among subordinate objects to be attained by the Court from 
its influence over Corporations, and especially that of London, 
by means of the Corporation Act, was a facility of borrowing 
money, probably without any reasonable prospect of repayment. 
An illustration of this practice occurs in Pepys's Diary, under 
the date October 26th, 1664: "The City, last night, did very 
freely lend the King £100,000, without any security but the 
King's word, which was very noble." It is not surprising 
that we learn from another source, quoted by Lord Braybrooke, 
that the King and Queen were present at the city banquet 



palra OD the Bubjeot of Lord Shaftealiarj'B Medal. Aecording to aome veraea on a, 
citf pageant repreaenting St Dnnstan, quoted in tha Author's Genu of Laliii Poeliy, 
the CitisHUH' ears in 1687 had become attuned to Tory melodies. Tha Yeraea run : 

Mor need you fear tbo ahipwreck of your cause, 

Your loss of C/iartef, or tho penal lawa ; 

Jjiduli/ence granted liy your bounteous Prince, 

MidtBH for that losa too great a raoompence. 



t^ 
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after tlie Lord Major's show on the 29th of the ensuing 
No vein her. 

The Corporation Oath of Non-resiatance was abolished, not 
indeed at the Revolution, though it most probably became a 
dead letter from that epoch, but at the accession of the House of 
Brunswick, by the " Act for quieting and establishing Corpo- 
rations" (5 Geo. I. c. 6, B. 2). The judgment in respect of the 
forfeiture of the Charter of tlie Corporation of London ivas re- 
versed by a Statute of William and Mary (2 W. and M. aess. 1. 
c. 8,) as " illegal and arbitrary ;" and, by tlie same statute it waa 
declared, that the franchises of tlie City of London should never 
more be forfeited for any cause whatever. The Sacramental 
Test, the great point of contention for a series of years between 
liberal and intolerant statesmen, was abolished in the reign of 
George IV. (9 Geo. TV. c. 7), and the following Declaration 
substituted. 

" I, A. B., do solemnly and sincerely, m the presence of God, 
profess, testify, and declare upon the true faith of a Christian, 
that I will never exercise any power, authority or influence 

which I may possess by virtue of the office of to injure or 

weaken the Protestant Church, as it is hy law established in 
England, or to disturb the said Church, or the Bishops and 
Clergy of the said Church in the possession of any rights or 
privileges to which such Church, or the said Bisliops or Clergy 
are or may be hy law entitled." 

This Declaration {the making of which, being a preliminary 
qualification for municipal offices, does not fall within the an- 
nual indemnity Acta) has been modified in the present reign, in 
order to obviate the religious objections of Quakers, Separatists, 
Moravians, and those who have been of those persuasions, and 
lastly (8th and 9th Vict. c. 52), by dispensing with any refer- 
ence to the " true faith of a Christian," Jews. 

The Jury Act of George IV., the Reform Act, and the 
Mimicipal Corporations Act of William IV. (5th and 6th W. IV. 
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c. 76), complete the catalogue of laws affecting the constitutional 
powers of Corporations. These institutions, in the early history 
of the country, had formed a counterpoise to the exorbitant 
powers and rapacity of the feudal barons ; by their means order 
and security, industry, trade, and the arts, were revived in Italy, 
France, Germany, Flanders and England. The conversion of 
them into instruments for the establishment of tyrannical power, 
and the infliction of religious persecution, was in a great measure 
accomplished in the reign of Charles II. ; but it is now counted 
among the by-gone and surmounted perils of the English Con- 
stitution. 

(b) The Test Act. 

The Test Act was passed with the object of preventing 
political power being placed in the hands of Papists, though 
they were even appointed to offices by the Crown, Unlike tlie 
Corporation Act, it was not a winno wing-machine of the Court, 
but was forced upon the govei-nment by the Country Party, 
which, at least upon subjects connected with Popery and French 
Alliance, had acquired an ascendancy in Parliament. 

During a lapse of thirteen years since the Restoration, fears 
for the re-establishment of a Commonwealth, through the imputed 
machinations of Dissenters, had almost been dissipated, and new 
objects of alarm had engrossed the public mind— Charles had 
married a Papist ; and he had been engaged, at least as early as 
1664, in secret negotiations with the French King, which re- 
sulted in the treaty of Dover, signed in 1670. And although 
this treaty was masked even from the King's protestant minis- 
ters by a sham treaty, yet its existence and general import were 
suspected'. Besides whicli the Duke of York had aimounced 



' The nature of tia allianoe -with France, and tiie penaion received by Charles, 
re explained in the Stuart Papers and Barillon'B Letters. Writers an the subject 
□ not appear to have noticed tlie foUowing pasBsge in Fepja'a Diary, under the 
atoof 38th of April, 1669: "Ifind thjit it is brought ahnont to effect, that, for a 
im of monoj, we ahal] enter into a league with tho King of Fnuice, and that this 
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hia intended marriage mih a Roman Catholic Princess, i 
House of Modena, a femily in close alliance with the Court o 
France, and he had openly avowed hia renunciation of the Pro 
testant communion. All which circumstances had prepared t 
nation for the passing of the Test Act; as, a few years after-1 
wards, without the like reason, they obtained credence for the 
pejjiiries of an Gates, and applause for the judicial murder of | 
Lord Stafford. 

James II. represented, in liis private memoirs, that it was ] 
the circumstance of hia having refused compliance with tha j 
King's solicitations to preserve an outward appearance of con- I 
formity which "led to the Test." Evelyn, in his Diaiy, under J 
the date of the 30th of March, 1673, writes, that this was the ' 
second year in which the Duke of York had forhome taking the 
sacrament with the King. 

The Papists, iu the long recess of Parliament preceding the j 
passing of the Test Act, managed to increase popular odium ] 
against them ty an indiscreet display of the fantastic ceremonies ■ 
of their religion. Evelyn, in his Diary, under the date of 4th of 
April, 1672, writes, " I went to see the fopperies of the Papists I 
at Somerset House, and at York House, where now the French I 
Ambassador had caused to te represented our blessed Saviour at 
the Paschal Supper with hia Disciples, in figures and puppets , 
made as big as life, of wax-work, curiously clad, and sitting ' 
round a large table, the room nobly hung^, and shining with 
innumerable lamps and candles: this was exposed to all the 
world; all the city came to see it: such liberty had the Roman 
Catholics at this time obtained ! " 

The popular zeal against Popery had been fanned both for 
latiniats and simpletons by insculptures on " London's column 



muoey will bo lielp the King, that hs wOl not need the FsTliunent. Iiwly Cutle- 
muine is instrumental in thia matter. But thia ia a thing will make the Farliamsnl 
Bod kiiigdDm mad." 

' " The false forest of a well-hung room." — Cowlej's Ode on LOierty. 



LIBERTY OF CONSCIENCE. 



147 



pointing to the akies." Its vivacity about the time of passing 
the Test Act may he collected from a passage of Evelyn's 
Diaiy in the same year, under the date of 5th of November, 
1673: "This night the youths of the City burnt the Pope in 
effigy, after they had made procession with it in great triumph, 
they being displeased with the Duke at altering his religion, 
and marrying an Italian Lady." Dryden, in hla Epilogue to the 
play of CEdipus, writes : 

What your palates relish most, 
Charm I song ! and shew 1 a murder and a ghost I 
We know not what you can desire or hope 
To please you more, but burning of a Pope '. 

A Popish Test had, indeed, been prescribed in Elizabeth's 
Act of Supremacy, which applied to all persona accepting tem- 
poral and ecclesiastical offices, and consisted of a denial of the 
spiritual jurisdiction of the Pope. But, though the refusal of 
this oath, when tendered, subjected the Kecuaant to Tarioue 
penalties, none were attached to the neglect of taking it ; nor 
was the oath made a previous qualification for the enjoyment of 
office ; nor could it be offered to Peers, who were exempted by 
a special provision. Elizabeth's Test was designed for punish- 
ment, rather than disability. 

The Test Act (25th of Charles II. c. 2) was passed on the 
29th of March, 1673. The Title of the Act is " An Act for pre- 
venting dangers which may happen from Popish Recusants." 
Its preamble is " For preventing dangers which may happen 
from Popish Recusants, and quieting the minds of his Majesty's 
good subjects." 

' W. Scott, in his odilioa of Diyden, appenilB to thia puaoge a minate de- 
Bcription of the burning of a Pope, from n rare broadside. Among tba cbarac- 
ters in tie proccaaion are Sis Jesuits, witb bloodj daggers ; the dead body of Sir 
E. Godfrey ; Sb- G. Wakeman, the Queen's physician, with Jesuita' powdar in one 
band, and .in urinal in tbe other ; the Pope, wearing a triple crown, and carrying 
St Peter's keya, with a, number of heads and Again Bti't. The Devil at the Pope's 
back whispers him to destroy the King ; forge a PrDtegtant plot ; Ere the City 
again, for which purpose lie offers his Holiness a. lighted torch. 

l2 



Ili 
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Under the provisiona of the Act all persona holding any 
office or place of trust, civil or military, or admitted of the 
King's or Duke of York's Honaehold, were to take the oath of 
Allegiance (meaning thereby the oatli imposed by the statute 
made in the third year of James I.) and the oath of Supremacy. 
They were also, within three months of their appointments, to 
receive the Sacrament according to the usage of the Church of 
England, and to make and subscribe the following Declaratiou : 
" I, A. B., do declare that I believe that there is not any tran- 
subslanttation in the Sacrament of the Lord's Supper, or in the 
elements of bread and wine, at or after the consecration thereof 
by any person whatsoever." Corresponding provisions are made 
for actual office-bearers. Tlie disabilities, besides a penalty of 
£500 for the benefit of the person suing for the same, ai-e dis- 
qualification for any office, or maintaining any suit, or being 
guardian or executor, or being capable of any legacy, or deed of 
gift ; disabilities, several of which evinced more of rancoiu: than 
of appropriate severity or cautclous prudence. 

It was considered by the framers of the Test Act, that the 
Declaration against Transubstantiation, being an express denial 
of a cardinal point of Catholic faith, did not admit of equivoca- 
tion or dispensation: it was said that it would "puzzle Priests 
and Jesuists." Dryden, in his poem of the Hind and Panther, 
represents that the doctrine of transubstantiation had never 
before been so explicitly repudiated on the part of the Church 
of England : 



Besides, in Popery they thought you nui-st. 
As evil tongues will ever speak the ■worst, 
Because some forms, and ceiemonies some 
You kept, and stood in the main qnestion dumb. 
Dumb you were bom indeed ; but, thinking long, 
The Test, it seems, at lust has looEed your tongue. 
And, to explain what your forefathers meant 
By real presence in the Sacrament, 
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After long fencing, puBh'd against a wall, 

Yoiir salvo cornea that he'a not there at all, 

There chaag'tl your faith, and ^vhat may change, may fall 

Dryden attributed tlie authorship of the Test Act to Lord 
Shaftesbury and a Party bent on excluding James II. ftom tlae 
tlirone ; whilst he complained that, nevertheless, the monarchical 
and high-church party persisted in its maintenance. 

To name the Teat would put you in a rage, 

You charge not that ou any former age, I 

But smile to think how innocent you stand, 

Armed by a weapon pat into your hand. 

Tet stiU remember that you wield a sword 

Forg'd by your foes againat your Sovereign Lord; 

Deaign'd to hew tV im.perial cedar down. 

Defraud auocession, aud diaheir the Crown; 

To abhor the makera, and their lawa approve, | 

la to hate traitors, and the treason love. 

What means it else, which now their children say, 

We made it not, nor will we take away ? 

The concurrence of the Dissenters in promoting the Test Act, 
is a remarkable passage in history. That Act excluded from 
office Dissenters not less than Papists, by reason of the re- 
quisition of taking the Sacrament according to the usage of the 
Church of England. The Oath of Supremacy and the Declaration 
against Trauaubstantiation may seem to have been sufficient se- 
curities againat Papists, without the addition of the Sacramental 
test affecting Dissenters. Yet, notwithstanding this circumstance, 
tlie Dissenters in Parliameut supported the Test Act : Love, a 
Dissenter, and Member for London, was one of its most active 
promoters. On religious grounds the Dissenters were more in- 
imical to the Catholics than even the members of the Church of 
England ; and, in their political feelings, they were generally 
connected with the excluaionist party, who were the authors 
of the Test. Moreover, the Dissenters were deluded at the 
same juuctm'e by the introduction of a Bill ibt the "ease 
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of Protestant Dissenters," wliicii was paaseil by the House of 
Commons, but received several proposed amendmenta by the 
Lords, with a view, as many are of opinion, of obstructing the 
passage of the Bill. Pending the discusaion of these Amend- 
ments, Parliament was prorogued; and the Test Act having 
passed, nothing more was done during the rest of Charles's reign 
for the ease of Dissenters, and they continued, in conjunction 
with Catholics, to be excluded, in point of law, fi'om offices civil 
and military till the ninth year of George the Fourth. 

It ia a matter of some curiosity that the Karl of Bristol, 
highly distinguished among the Statesmen of this period, advo- 
cated the Test Act in the House of Lords, representiag it as 
a Bill " full of moderation against the Catholics, as of prudence 
and security towards the religion of the iState^," The Parlia- 
mentary History states, that the Earl of Bristol, towards the 
beginning of his speech, declared himself a " Catholic of the 
Church of Rome, not a Catholic of the Court of Rome, a dis- 
tinction, he thought, worthy of memory and reflection, whenever 
any severe proceedings against those they called Papists should 
come in question, since those of the Court of Rome did not 
deserve that name." Therefore, he insisted that " They should 
not speak here as Roman Catholics, but as faithful members of 
a Protestant Parliament." This debate occurred on the 15th of 
March, 1673. A letter, contained in the Appendix to Lord 
Braybrookc's edition of Pepys's Diary, from the Comte de 
Comminges, the French Ambassador to Louis XIV., containing 
news from the 25th of January, to the 4th of Fehraary, 1664, is 
in these terms : 

Au Eoi, 

Dimanche dernier le Comte de Bristol se presenta dans la 
paroisse d'Oulmilton (Wimbledon, the manor of which was con- 



' This paaaagOj and others in tha Earl of BriBtol'B epseoh, i 
in tlie Aubbor'g copj of the Parliatamiarji Miitory, which wi 



B spodaD7 rowked 
purchued at Mr 
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veyed to the Earl of Bristol in 1661) k 2 Ueux de Londrea, 
avec un notaii-e, et dea t^moina, et prit acte devant tout le peuple 
qu'il ^toit Protestant, et que de bon cteiir U renonijoit k la 
religion Catholique. Aprfea il prit le ministre, et quelquea una 
des plu9 honngtea gens, et les mena diner cliez lui, car cette 
maiaon lui appartient, I'aiant achet^ de la Reigne mfere. Le diner 
fini, il monta k clieval avec 4 cavaliers, et se retira. L' action 
eat inaolente et t^mtJraire, et fait juger qu'il ae presentera sit6t 
qne le Parliament a'ouvrira." The Earl of Bristol had absconded 
for some time in consequence of the failore of his rash Articles 
of High Treason against Clarendon, which he had exhibited to 
the House of Lorda in July 1663. 

Aa regarda the immediate consequences of the Test Act, 
Evelyn writes, inhia Diary, under the date of March 30th, 1673 : 
"Easter Day. At the Sermon coram rege, preached by Dr 
Sparrow, Bishop of Exeter, to a most crowded auditory. I staid 
to see whether, according to custom, the Duke of York received 
communion with the King ; but he did not, to the amazement 
of every body. This being the second year he had forborne, 
and put it off, and within a day of the Parliament setting, who 
had lately made so severe an Act against the increase of Popery, 
gave exceeding grief and scandal to the whole nation, that the 
heir of it, and son of a martyr to the Protestant religion, should 
apostatize. What the consequence of this will be, God only 
knows, and wise men dread." And again, under the date, 30th 
of March, 1676: "Note, this was the first time the Duke 
appeared no more in Chapel, to the infinite giief and threatened 
ruin of this poor nation." 

The Duke of York resigned his office of Lord High Admiral, 
and Lord Clifford, that of Lord Treasurer, which could not be 
held without a renunciation of their opinions on saeramental 
bread and wine. This result was, probably, a principal object 
with some of the leaders of the Country Party Lq promoting the 
Test Act. At tliat period of history, the disinterested Championa 
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of Liberty and of the Protestant religion stood side Tsy sick 
with fanatical bigots, and with the factions partizans of Hoibi 
mouth, whose aims were to be furthered by the exclosion of t 
Duke of York from office, as afterwards, by the Exclosion Bill 
from the throne*. 

Tliere was a transaction connected with the Test Act whin 
has not obtained tlie notice it deserves from writers on the Coi 
stitution in the reign of Charles II. One of the most benefid 
consequences resulting from the Actj both in that and the follow 
ing reign, was the opposing of an obstacle to the designs of 
each of the Brother Kings for Officering with Papists an array 
for the sabversion of the liberties and religion of the Countiy. 
In 1678, Charles II., under pretence of a war with France, had 
raised an army of thirty thousand men within forty days : soon 
afterwards the Parliament discovered that Mr Secretary "William- 
son had countersigned fifty-seven Commissions to Popish Officers, 
besides dispensations to other Popish Officei'S to continue in their 
commands, notwithstanding they had not taken the Oaths nor 
subscribed the Declaration according to the Test Act. "Where- 
upon the House of Commons sent the Secretary to the Tower. 
The next day, the King sent for the Commons to attend him in 
tlie Banqueting-room at "Whitehall, when he told them, " That 
though tliey had committed his servant without acquainting 
him, yet he intended to deal more freely with them, and acquaint 
them with his intentions to release his Secretary:" this he did 
on the same day. The House remonstrated in an Address to the 
King ; but the Parliament being prorogued in the next month 
preparatory to a dissolution, the matter, it would seem, ended. 
Here was a rupture of the link between regal impeccability and 
ministerial responsibility, a flagrant exercise of the Dispensing 

' The famous indictmpnt Rgainst the Duke of York bj Lord W. Kuasell, wLioh 
was eviuleJ by tho Court suddenlj diacliargiDg the Grand Jury before the end of 
theTtna, n transaction that furnished an Article for Seroggs'a impeachment, wouM 
appear to have bden for the offence of not goinp: to church under tbe statntes of 
Elizabeth and Janm. The transaction occurred in l6So. 
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Power, tlie assnmption of an authority greater than that conceded 
to the writ of Haheas Corpas, of liljerating from prison non 
obstante a commitment by the House of Commons ; a precedent 
that was closely followed in the Diapensationa with the Test 
Act of the next reign, which contributed materially to the loss 
of a throne, and change of a dynasty. 

The Test Act, in the reign of Charles II., and more signally 
in that of James II., conduced to the preservation of the religion 
and literty of the Country: it cannot, however, be deemed a 
permanent improvement of the English Constitution. It was 
an Act which, like some medicinal uses of poison, might have 
been prescribed beneficially in a dangerous disease of the State, 
but if permanently administered, was calculated to convulse it, 
or enervate its functions. 

It was observed by Sir T. Davenant, in a debate on the Act, 
" I fear the Act will have this effect, some will let religion and 
all go, if preferment lies in the way, and so it will make men 
atheists." Mr Fox states an objection which is, perhaps, more 
logical than practical, that a clergyman may conscientiously 
refuse to administer the Sacrament for spiritual reasons well or 
ill founded ; in doing so, he might, in effect, deprive a person of 
office without judge or jury. A rule of the Court of King's 
Bench to shew cause why a mandamus should not issue to 
administer the Sacrament, as incidental to a civil right, would 
have been a very unseemly proceeding. Mr Fox, in a speech 
for the repeal of the Test and Corporation Acts, urges a much 
stronger objection: "What could be a greater proof of the in- 
decency resulting from the practice of qualifying by oaths, than 
if, when a man was seen upon the point of taking the Sacra- 
ment, it should be asked, ' Is this man going to make his peace 
with heaven and repent him of bis sins ? ' the answer should be, 
'No; he goes to the Communion-table only because he has 
lately received the appointment of First Lord of the Treasury.' " 
This view of the oireration of the Test and Corporation Acts may 
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appear to be confirmed and illustrated by a passage of Evelyn'a 
Diary: " A. D. 1673, April 26th, Dr Lamplugb preached at 
St Martin's, the Holy Sacrament following, which I partook of, 
upon obligation of the late Act of Parliament enjoining every 
body in office, civil or military, under penalty of £500, to 
receive it, within one month, before two authentic witnessee ; 
being engrossed on parchment, to be afterwards produced in the 
Gonrt of Chancery, or some other Court of Eecord ; which I did 
at the Chancery Kar, as being one of the Council of Plantations 
and Trade; taking then, also, tlie oaths of Allegiance and 
Supremacy, signing the clause in the said Act against TransnV 
stantiation." 

The Test Act, like the Corporation Act, ceased to be a 
toachstone of liberal or opposite opiniona in regard to religions 
toleration with the abolition of the Sacramental Test by the 
Statute of the 9th of George IV. Oaths and declarations are, 
however, still required as a qualification for a variety of public 
offices and situations, in which point of view they are an im- 
portant feature in the Constitution of the Country with regard 
to the subordinate Magistracy, similar to that of the Coronation 
Oath of the Sovereign. It has been deemed expedient by the 
Legislature to extend the obligation of giving such teats to 
persons holding various public employments beyond those spe- 
cified in the Test Act of Chariea II. The utility and propriety 
of this policy may be questioned ; it has, at least, been admitted 
by the Legislature, {33rd Geo. III. c. 44,) that the proper 
object of these testa is not " the renunciation of speculative and 
dogmatical opinions, but the requiring a positive assurance of 
the submission and attachment of the persona making the same 
to the laws and Constitution of the Eealm, and the person of his 
Majesty." 

The .Tests are fourfold, that is to say, relating to allegiance, 
supremacy, abjuration, and the Dcclnration under the 9th of 
George II. They were originally framed in order to meet very 
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different exigencies ; the numeroua mollifications tbey have 
, undergone have been made by different Pai-liaments ; they con- 
tain several express and implied repetitions, not being prepared 
witli a view of being taken together ; they are not the same for 
England, Scotland and Ireland, These considerations point to 
the expedieiicy of a single oath or affirmation, ahort, simple and 
uniform. But the auhject is hedged round with ao many inflam- 
matory topics, that Ministers did not dare to entertain it when it 
was pressed on their consideration hy the Criminal Law Com- 



TLe Teats have given rise to an anomaly in English Legis- 
lation, the Annual Indemnity Acts, virtually exempting persona 
from the obligation of taking them. These singular Acta com- 
menced in the firat year of the reign of George 11, (I Geo. II. 
c. 28), but were omitted for one year aix times during that 
reign; it is believed that they Lave been invariably passed 
every year since the commencement of the reign of George III. 
The Tests, however, are not obsolete, and when taken by Judges 
and other high officers may contribute to public edification : but 
there may appear to be something wanting of perfection in a 
Constitution, a supposed bulwark of which has, in effect, been 
iemporaiily pulled down every year for upwards of a century. 



((?) Parliamentary Test. 

The Parliamentary Test was imposed in the year 1678, five 
years after the first Test. In this interval, the alarm in the 
Country of the designs of PapLsts had been greatly increased 
by the supposed discovery of the Popish Plot. The Parliament, 
which had been prorogued on the 15th of July, 1678, met again 
on the 21st of October in the same year; in the Recess had 
transpired the important events of Oates's narrative, the dis- 
closure of Coleman's letters, and the death by assassination or 
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Btiicide of Sir E. Godfrey'. At the opening of Patliament a 
solemn fast was ordered, an Address to the King against Popieh 
Hecuaanta was delivered, and on the ensuing 28th of October, 
the Act (30 Car. II. (Stat. 2, c. 1), was passed for imposing a 
Parliamentary Test. 

The Title of the Act ia " An Act for the more effectual pre- 
serving the King's person and government, hy disabling Papists 
from sitting in either House of Parliament." It is reeited. that 
" Forasmuch as divers good laws have been made for preventing 
the increase and danger of Popery in this kingdom, ■which have 
not had tlie desired effects, by reason of the free access which 
Popish Recusants have had to hia Majesty's Court, and by 
reason of the liberty which of late some of the llecuaanta have 
had and taken to sit and vote in Parliament." 

Under the provisions of the Act " No Peer or Member of the 
House of Commons shall sit or vot« without taking the oaths of 
allegiance and supremacy, and a Declaration repudiating the 
doctrine of transubstajitiation, the adoration of the Virgin, and 
the sacrifice of the Mass. Peers and Members offending are to 
be deemed and adjudged Pcrpish Becuaatits ConvKt, and are to 
forfeit £500," besides suffering numerous disabilities, 

" Every Peer of the age of 21, and eveiy Member of the 
House of Commons, not having taken the said oaths and sub- 
scribed the said Declaration, and every person now or hereafter 
convicted of Popish Itecnsancy who shall come advisedly into, 



1 The death of Sir E. Godfrey lias been a, prolific subject of Englinb iriedaU 
evincing that the imputatioo of it to the Papiata was » tenet of popuJar belief. Yet 
tha evidence in the trial of the personfl eieouted for his murder is most uoHtttiriac- 
tery. The rankest cases of leading questions and hearsay anawcrH that are to be 
found in the State Trials, occur; for instance, tha Attorn oy-General asks a witness, 
"Did hf (viz. Godfrey, deceaaed} tell you that he did believe he ahould be the first 
martyr!" To wbich the witness answers, "Yea, he did say, upon hia conaoience, 
he believed he should be the first martyr." Praunce, the ananmed accomplice, 
afterwards, in 16S7, admitted before a conrt of justice that every syllable he had 
Bwoin upon the trial for the murder of Sir E. Godfrey was falsa. See the remarits 
on this trial of Mr PhiUimore, in bis ffirtorj/ ami PrindpUt of ike Lam of SiAdisMe. 



LIBERTr OF CONSCIENCE. 



157 



or remain in tlie presence of the King or Qneen, or shall come 
into the House where the King or Queen doth reside, shall 
incur the penalties of the Act, unless the Peer or Member of 
the House of Commons take the oaths and subscribe the Decla^ 
ration in the next term after such his coming or remaining." 
Previous to this Act the Oath of Supremacy could not have been 
tendered to Peers. 

Besides the modificationa, at the devolution, of the oaths of 
allegiance and supremacy, it was provided by the Catholic 
Emancipation Act of George IV., that opinions concerning tran- 
Bubstantiation, the Virgin, or the Mass, should be no longer an 
impediment to sitting in Parliament, or voting for Members ; 
and a test which Roman Catholics do not scruple to take has 
been substituted, in their case, for the Oath of Supremacy. The 
doors of Parliament have also been opened, since the reign of 

, Charles II., to Quakers, Moravians, and Separatists. Jews only 

I have been excluded; and that by reason of the words " on the 

r true feith of a Christian" contained in the Oath of Abjuration, 

' an oath imposed since the reign of Charles II., in consequence 
of the recognition by Louis XIV. of the Pretender. The words 

I are borrowed fi:om an oath framed in the time of James I. on 
the occasion of the Gunpowder Treason, when they were sup- 

' posed to be more stringent on the consciences of Boman 
Catholics, than the usual formulary " So help me God." No 
Parliament did ever designedly exclude Jews from becoming 
Members, any more than adjudge them, if they omit to take 

I the oaths of allegiance and supremacy, to be Popish Recusants. 

' For the sake of maintaining an accidental exclusion of Jews 
from Parliament, on the policy and justice of which the two 
Houses are at variance, it has been deemed by some neither 
unwise nor profane to uphold a national oath professing a denial 

I of the right of sovereignty to the descendants of the so-called 
James HI., the dust of all of whom has been long covered by 

I tombs in St Peter's. 
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Ill, Opinions in ihe era of ChnrJea II. on the subject t 
Jteligioiis Toleration. 

The laws maintained or enacted in the reign of Charles II. 
indicate a prevalence of puljlic opinion indifferent or inimical to 
Liberty of Conscience. NevertheleaSj mnch of the legislation of 
that reign concerning i-eligion ia to "be ascribed to political con- 
jonctures. In that era many persona were led by their fears of 
the recurrence of anarchy and of military or tanatical oppression, 
rather than by religious bigotry, to advocate measures for 
punishing and disqualifying Dissenters. In the latter portion 
of the reign the papal religion was rendered odious not merely 
by its own tenets and practice, but, also, by the ill-concealed 
compact of the King to restore it and absolute monarchy in 
England ; by royal Declarations of Indulgence for the same 
purposes, threatening the subjugation of all laws to the Sove- 
reign's will. The nation's persecution of papists was sharpened 
by the union, aa Marvell expresses it, of 

Eome and France combined 
By doable vassalage t' enslave monkfnd. 

Hence the motley character of the major part of the Statesmen 
and Prelates of the reign of Charles II. The Bigot and the 
Patriot often stood side by side in warm espousal or repudiation 
of the same measures on the subject of religion; the Champions 
of Civil Liberty were stained by the exercise of unjust and cruel 
persecution upon sufferers for the sake of conscience ; and cha- 
racters who have received the veneration of posterity for making 
a noble stand in some breach of the Constitution when assaulted 
by arbitrary power, had little concern for civil liberty, but were 
animated by an inveterate zeal against the inroads, as they 
deemed them, of religious toleration. 

Hume, with a view of shewing the virulent spirit that raged 
against Papists in the reign of Charles II., especially at the time 
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of the passing of the Test Act, singles out a speech of a Member 
of Parliament, who declared, amid plaudits, that he would not 
suffer a " catholic dog or hitch, nay even a catholic cat to mew 
and purr ahout the King;" which speech, is, perhaps, rivalled 
"by that of Sir Kdmund Jennings: " Head-ache coming from au 
in stomach, to cut off the hair and apply oils to the head will do 
no good, when the way is to cleanse the stomach. It is not 
removing Popish Lords out of the House, nor punishing Priests 
and Jesuits, nor removing the Duke from the King, can remedy 
the evil, but it must be removing Papists from the nation." 

It is observable that the spirit of intolerance was not, in the 
reign of Charles II., confined to the zealots and partizana of the 
Church : Sectaries were intolerant towards Catholics, as the 
Duke of York and the Roman Catholic party towards Sectaries ; 
whilst, among Sectaries, there was no spark of toleration by one 
Sect of another. It was a sentiment of Baxter, the most dis- 
tinguished of the Nonconformists, "I shall never be one who 
by any new pressures shall petition for the papists' liberty." 

From the pulpits of the Established Church the Homan 
Catholics, during the reign of Charles U,, were made the objects 
of many an inflammatory inyectlve. Mr Hallam writes, with re- 
gard to the Popish Plot: "Kone had contributed more to raise the 
national outcry against the accused, and create a firm persuasion 
of the reality of the Plot, than the Clergy in their sermons, even 
the most respectable of their order, Sancroft, Sharp, Barlow, 
Bnmet, Tillotaon, Stillingfleet ; calling for the severest laws 
against Catholics, and imputing to them tlie Fire of London, 
nay, even the death of Charles I." 

Nonconformists, after the dissolution of the Convention Par- 
liament, were made participants with the Eoman Catholics, in 
an equal, or larger degree, of clerical vituperation. In Narcissua 
Luttrel's Diary, it is stated that ou the Thanksgiving Day for 
the discovery of the Eye-house Plot, " the chief of the sermons 
were violent against the Dissenters." South, in a sermon on 
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the transformation of the devil into an angel of light, con- 
siders, under numeroua lieads, the circumstancea which shew 
that "popery is much more tolerable than enthuaiaam," inae- 
much as " the corruptions in a church are not of so destruotiTe 
an influence as its schisms and divisions, the constant effects of 
enthusiafira ;" which position he thus illustrates " You maj cure 
a throat when it is sore, but not wlien it ia cut." 

In a sennon by South, preached at Oxford, on the text of 
the foolish man who built his house upon the sand, after glanc- 
ing at the prevalent puritanical notions under the metaphor of 
quicksands on which persons built their salvation, as by amusing 
their consciences with fiintastlcal phrases, such as laying hold of 
Christ, getting into Clii-isi, and rolling themselves upon Christ, 
which, he says, are but "words and wind;" flattering them- 
selves with assurances of salvation for ten, twenty, or, perhaps, 
thirty years, which, he says, " is, in other words, that the man 
has been ignorant and confident very long;" hearing and loving 
sermons, especially lectures, " as if a man were to be pulled up 
to heaven by the ears," he proceeds — -"Then comes a fourth, 
and tells us that he is a Saint of yet an higher class, as having 
got far above all their mean, beggarly steeple-house dispensations, 
by a happy exchange of them for the purer ordinances of the 
Conventicle, where he is sure to meet with powerful teaching, 
and to hear will-worship run down, the priests of Baal paid off, 
and their great idol, the Common Prayer, laid open with a 
witness (not without edifying flings at the King, and Court 
too), by all which his faith ia now grown ao strong, that iie can 
no more doubt of his going to heaven, than that there is such a 
place as heaven to go to. So, if the conscience of such an one 
should, at any time, offer to grumble at him, he would presently 
stop its mouth with this ' I am of such an one's Congregation, 
then, Conscience, say thy worst ! ' " 

Lord Keeper Guilford, according to his private notes pub- 
lished by hia brother, gives a singular reason for prosecuting 
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Diaseuters, viz. if tliey were not punished they wouM be envied^ 
being exempt from juries, and otlier troublesome offices; he 
makes light of the laws for imprisoning them, because, be states 
that, in point of fact, they were not imprisoned, but suffered to 
go at large by the bribery of sheriffs and gaolers. The Lord 
Keeper, it has been above noticed, was, throughout his life, very 
averse to Janaticism, as Ma biographer relates, who assigns for 
it a reason, that "when a small child, he was sent to school, 
where the Master's wife was a zealous Independent, and used 
to instruct him in the gift of praying iy ike spirit j making 
him kneel upon her bed, of which performance all that the 
Lord Keeper could remember was, the praying for his distressed 
brethren in L-eland." In after life his Lordship appears to have 
afforded a contradiction to Pope's maxim, " Just as the twig is 
bent, the tree's inclin'd." 

It was in the last mouth of the reign of Charles II,, that 
one William Jenkyn, a dissenting pastor of great note, who had 
been imprisoned, at the age of seventy- three, for preaching at a 
Conventicle, died of hardships and prirations in Newgate, So 
Iiighly had he been respected that his corpse was followed to 
the grave by a hundred and fifty conches. On this occasion 
Eoger L'Estrange, the noted Licenser of the Press, in his Ohaer- 
vator, the only authorised journal of the Government, proclaimed 
that the " blasphemous old impostor had met witii a most righteous 
punishment," laughed at the weakness of the Trimmers, who had 
evinced some signs of compassion for the victim of intolerance, 
and vowed to wage war not only to death, but after death, 
with all the "mock saints and martyrs," "Such," writes Mr 
Macaulay, " was the spirit of the newspaper which was at this 
time the oracle of the Tory party, and especially of the parochial 
clergy." This posthumous persecution by a Tory Journalist may 
be compared with the pre-necial objection of the Whig Sheriffs 
(in support of which Lord Russell appears to have made no 
speech, as assigned him by a vulgar crmr), against putting to 
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death the Popish Lord Stafford, without first disembowelling 
him. 

Whiht, Iiowever, religious intolerance againat l>oth papists 
and dissenters was tlie pervading principle of public law, and a 
favorite topic of parliamentaiy and pulpit oratory, the doctrmea 
of forbearance and philanthropy which Lad been first promul- 
gated to the world from the mountainB round Jerusalem, had not 
altogether ceased to be echoed. During the imperfect state of 
the law in the reign of Charles II., Religious Toleration was not 
wholly devoid of advocates, who accomplished very little for it 
in that reign, but paved the way to its gradual adoption as a 
comer-stone of the English Constitution. 

The Duke of Buckingham, in a speech delivered in Parliament 
in the year 1775, of which we may say " xi mc omnia dixisset /" 
thus expressed himself: "My Lords, there is a thing called Liberty, 
which (whatsoever some men may think) is, that the People 
of England are fondest of; it is that they will never part with, 
and is what his Majesty, in his Speech, has promised us to take 
particular care of. This, my lords, in my opuiion, can never be 
done without giving an Indulgence to all Protestant Dissenters. 
It is certainly a very uneasy kind of life to any man, that has 
either Christian charity, humanity, or good nature, to see his 
fellow-subjects daily abused, divested of their liberties and 
birth-rights, and miserably thrown ont of their possessions and 
freeholds, only because they cannot agree with others in some 
opinions and niceties of religion, to which their consciences will 
not give them leave to consent, and which, even by the con- 
fession of those who would impose upon them, are no ways 
necessary to salvation. But, my Lords, besides this, and all 
that may be said upon it, in order to the improvement of our 
trade, and increase of the wealth, strength, and greatness of this 
nation, there is, methinks, in this notion of persecution a very 
gross mistake, both as to the point oi government, and the point 
of religion. There is so as to the point of government, because it , 
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makes every man's safety depend on the wrong place; not upon 
governors, or a man's living well towards the civil government 
cstablislied by law, but upon his being transported with zeal for 
every opinion that is held by those that have power in the 
Church that is in fashion. And I conceive that it is a mistake 
in religjon, because it is positively against the express doctrine 
and example of Jesus Christ. Nay, my Lords, as to our I¥o- 
teatant Religion, there is something in it yet worse; for we 
Protestants maintain, that none of those opinions which Chris- 
tians differ about are infallible ; and, therefore, it is in us some- 
what an inexcusable conception, that men ought to be deprived 
of their inheritance, and all the certain conveniences and ad- 
vantages of life because they will not agree with us in our 
uncertain opinions of religion. My humble motion, therefore, 
to your lordships is, that you would give leave to bring in a 
Bill of Indulgence to all Protestant Dissenters." 

Waller, tlie eminent poet, and the admiration of Parliament 
until a very advanced age, in a debate on the subject of Con- 
venticles, thus spoke: " Tlie People of England are a generous 
people, and pity sufferers. The Quakers, a people abused, since 
the severity of the law against them begin to be respected ; the 
vulgar ever admire such suiferers as do it almost above nature. 
I would not have the Church of England like the elder brother 
of the Ottoman family, strangle all the younger brothers'. 
School Divines cannot unite Dissenters with us ; we have united 
them against both Church and State. Let them alone, and they 
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Englajid, eaid. 



' Not Amtiratli to Amonitli BoccecdB, 
But Hsnry, Heniy. 

Heary V.'e addrtss lo hit hrolhtn. 
Ii for tlis repeal of the BSCT&moDtal teat, addreaing the Church of 

Tuque prior, tu parce, gonuB qusH ducia OJympo I 
Dr JohnBon, in hia Life of WaiUr, writes, " He was, aaja Burnet, the delist of 
the House, and, though old, said the livelioat things of aoy among thorn. His 
name as a speaker occura ofteo io Grej's CoUectitmB, but I have found no extmota 
that ean be more quoted as eshibitjng sallies of gaiety than cogency of atgument. " 

m2 
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will preach one against the other; we induce them to incor- 
porate, as being all under one calamity. These people are like 
children's tops; whip them and they stand up, let them alone 
and they fall." Mr Secretary Morrice said, " The fire of zeal for 
suppressing conventicles may be so hot, that it may bum them 
that cast them in, as well as those that are cast in." Mr Sey- 
mour said, " If a man find not his account in the Government 
he lives under, he will never lahour to support it." And Sir 
W. Gough observed, " The cose of the Clergy of England with 
the King ia as a master of a family who has quarrelsome serv- 
ants; one will not stay unless the other goes away." 

Andrew Marvel], in his tract on "The G-rowth of Popeiy 
and Arbitrary Government in England," whilst inveighing 
against the King's Declanition of Indulgence, as being a pre- 
cedent for suspending all other laws, observes {among other ex- 
cellent remarks of the same tendency), " Men ought to enjoy the 
same propriety and protection in their consciencea, which they 
have in their lives, liberties, and estates ; bnt that to take away 
those in penalty for the other, is merely a more legal and genteel 
way of padding upon the road to heaven. Nor can it he denied 
that the original law npon which Christianity at the first was 
founded does expressly provide against all such severity; and 
it was by humility, meekness, love, forhearance, and patience, 
which were part of tliat excellent doctrine, that it became, at 
last, the universal religion, and can no more by any other means 
be preserved, than it is possible for another soul to animate the 
same hody. Several nationa have little else to shew for their 
Christianity but a parcel of severe laws concerning opinion, or 
about the modes of worship, not so much in order to the power 
of religion, as to the power over it." 

A master-mind was engaged in the reign of Charles II. 
on lucubrations which have promoted the spread of the prin- 
ciples of Toleration in England more than has been accom- 
plished by any statesman, or any other author. The following 
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entry occurs in Locke'a Common-Place Book, under tlie date 
of 1667: 

" lat. To shew what influence Toleration is like to hare 
upon the naraber and industry of your people. 

" 2nd. Wliat force must compel all to an uniformity in 
Englsmd, to consider what party alone, or what parties, are like- 
liest to unite, to make a force able to compel the rest. 

" 3rd. To shew that all that apeak against Toleration accm 
to suppose that severity and force are the only acts of govern- 
ment, and way to suppress any faction, which is a mistake. 

"4th. Tliat for the most part the matters of controversy 
and distinction between the sects are no parts, or very incon- 
siderable ones, and but appendages of true religion. 

" 5tli. To consider how it comes to pass that the Christian 
religion has made more factions, wars, and disturbances in civil 
societies than any other, and whether Toleration and Latitudinism 
would not prevent those evils. 

"6th, The making the terms of Church Communion as 
large as may be, i. e, that your Articles in speculative opinions 
be few and large, and ceremonies in worship few and easy, whloh 
is Latitudinism. 

" 7th. That the desiring and undertaking to prove several 
doctrines which are confessed to be incomprehensible, and to be 
no otherwise known but by revelation, and requiring men to 
assent to them in the forms proposed by the doctors of your 
several Churches, must needs make a great many Atheists. 
But, of these when I have more leisure. 8ia cogttavit 
J. LocU, 1667." 

This germ of the famous Letters on Toleration was developed 
in exile after Locke's expulsion by the Dean and Canons of 
Christ's Church, Oxford, without notice or trial, by the pe- 
remptory command of Charles IL^ Locke's First Letter on 

> See Lord King'a Lifn of Loche foe the f&ota ; and, for eloquent commentttriat 
on the tianaitction, Fos'a, and Miicaalaj'B iZtfloriiM. Jos conoludes, "In thii 
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Toleration waa tinialied in April or May 1683, (after the death 
of Charles II.) during a secluded residence at Utrecht. It wsa, 
at first, printed in Latin with the following title indicative of the 
danger apprehended from its open avowal : " Epiatola de Tole- 
rantifl, ad clarisaimum virum T, A. R. P. T, O. L. A. scripta a 
P. A. P. O.- — I. L. A." signifying, Theologiaj apud Remon- 
stratenaes Profeasorem, Tjrannidis Osorem, Limbni-gium Amate- 
lodamensem: and the last letters Pacia Amico, Peraecutioaia 
Oaore.^-Johanne Loekio Angio, Locke, in a letter given in the 
Appendix to Lord King's Life of Locke, thus remonstrates with 
Limboreh for having divulged the secret of authorship of the 
Letter on Toleration : " Hoc solum dicam, si tu hujuamodi arca- 
num mese commisissea fidei, ego illud nee cognato, nee amico, 
nee cuipiam mortalium quavis conditione evulgassem. Neacia in 
qnas res me conjeciati." Strange that a Book so puhlicly and 
widely extolled ever since the epoch of the Revolution, ahould 
three years before that event have been first communicated to 
the world by its Author under a mask, and that his breast 
should have been filled with alarm at his becoming kni 

It will not be denied that the Nonconformists in the reij 
of Charles II, may often have incurred irresistible ridicule, whi( 
may not unnaturally have somewhat deadened the zeal of adi 
cates for religious freedom. In an Oxford poem of the day^ 
entitled Conventiaila Dissijiata, there is a lively description of 
the extravagances of worship in Conventicles, which may not 
have been altogether misplaced; the ridicule, however is con- 
taminated with persecuting sentiments that were popular in the 



;ast 
Li<di^H 



sSigacity in the go- 



mstaiioB one would alrooet ima^ne there was some i 
venunHnt of that time, which polnteilont to them, even before he hitd made himself 
known ta tho world, the man who waa deatined to be the mast SDCcessful of the 
KdverearieB of superstition and tyranny." Independently of any help from inatinct, 
Locke waa well known to ChMlea an the phyaician and Mentor of Shaftesbury the 
most formidable of the opponents of hia govemmaat : and the Dean of Christ's 
Church lakes eredit with the Gentleman- King for haying attempted to entrap 
Locke into seditious apoocliBa, by provoking reflectiona made in Bocittl momenta on 
bia friend and patron. 
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age, and especially at the scat of leamiug where the poem was 
i and recited. 



Augustee in medio (quid non Augusta, maloruni 
Ooucipit, aut quaa noo alit intra viscera pestea 1) 
Stat sacra .d^culffi moles, Ecclesia mater, 
(Parce milii gaeram dioenti) ubi Semiaacerdta 
Nescio quia, curtatus iniquo forfice crines, 
£t nigra ciuctua togul4, soleuuibus hoiis 
Magua voce boat, turbteque ad scarana sedenti 
Non intellecti pandit mysteria verbL 
Hue omnea, quotquot mirus aub peotore fervor 
Ebcagitat, coeunt diverao ex ordine civea, 
Usque a Pati-ieio, qui largo abdomine tardus 
Sidonias merces, et tinctoa murice paiinos 
j^^dibuB in mogais venum ptoponit, ad ilium 
Qui clansus conducts aogusto iu liniite celLe, 
Taurino oorio aoleia Buccmnit iniquis, 
£t tritas solido iulcit tibicine pelles. 
Hue et, qasB lapsos dextrajam computat annus, 
Plena Deo mulier gresaum molitur anilem ; 
Illi clausa qnidem jam dudum obsurduit aiuia, 
TJaque tamen venit auditum, captatque recliuaua 
Nequicquam patulo divina oracula rictiL 
Nee matrona deest ooidoH dejecta decoroa, 
Nee qufe luminibus prima ad subgellia stonteiu 
Detiuet obliquis laaciva aororcula fratrem. 

Interea rostrum divinte noncius irae 
Scandit ovans, positieque ia Iravum dactylotbecls, 
Ter glaueoa hue atque illuc circumrotat orbea : 
Ter tusaitque ecreatque, et ter levat sethera versus 
Sudontes digitos : aummisao murmure tandem 
Incipit, atque humiles imitatus voce sueurroa, 
Tanquam aliquid Divi admotam garrii'et in aurem. 
Mox querulo gemitu, et singultibua ilia pulaaua, 
Triate ululat, oeleri nunc cursu verba fatigat, 
Nuuc iterum tardoa trahit in longum sermones. 
Scilicet uaque ade& variis ae acoentibus effert, 
Totque aimul reddit vocum diacrimina, ut omnem 
Dixiaaes uno clamare e gutture costum, 
Jamque inflans buccaa et pollice stans erecto 
Pleuius ova rotat, jactisque ad sidera palcds 
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Subsilit, et valido pulrinum coticutit ictu : 
Nee mora, nee requiea ; Meretricem protinua alto 
Culmine Bomanam turbat, penitusque aefaudam 
Es. iina vellit radice superstitionem. 
Caocdloa, sanctosque chores, altaria, tsedas, 
Diripit, atque ipsam poriter cum siudoae mitium, 
■ (Paniiieuloe Antichristi de vaste petitos.) ^ 
Interea sudatque fremitque et pulpita quasaat, 
Tanquam ageret, quod suadet agendum : nee miiiua i 
In CaiMlum distringit amane spicula lingua ; 
nium etiam FapiB addictum, sedisque Ijatinie 
Onltorem inclamat* pravisque in devia ferri 
Consiliis, prorsuB divini luminis orbum. 
Sic Regem et Procerea obliquo crimine mordens 
Auritoa palpat circum prtecordia fratrea. 

Quia tamen ille forea pede concutit Lmportuno 1 
Lictor adest, multusque sunul post terga satellea. 
Quid nune auriculas, bone yir, demittia inertee ! 
Posticum ne qutere, gregem ne deaere pastor : 
Quo fugis, Heroum fortisaime '. — non vacat, inquit. 
In cunctos libraa bis denas aolvere meuaes. 
Dixit, et, elapaus fallaei protinus antro, 
Mortalea viaua medio in sermone reliquit. 
Diffugiunt fratres, et, pallida turba, sororea. 
Hue illuc aparsos (proh formidabile nomen !) 
Coustabellua agit : aunc lioa, nunc ocoupat iUos 
A. dcxtr& liev&que, et chartis nomina maudat. 
Para aunim numerat, meritaa pare altera pcenas 
Persolvunt, clauai tenebris, et oareere cteoo. 



CHAPTER VI. 



LIBERTl' OF THE PERSON. 



rpHE injury of illegal imprisonment has been depictured with 
-'- an energy worthy of the Roman Senate by Members of the 
Parliament which passed the Petition of Right. One of them, 
' (^Sir Richard Phillipa, spoke, " I can live though another without 
title be put to live with me (alluding to the billeting of soldiers) ; 
nay, even live though I pay excises and impositions for more 
than I do : but, to have my liberty, which is the soul of my 
life, taken from me by power, and to be pent up in a gaol with- 
out remedy by law, and thia to be so adjudged ! O improvident 
Ancestors ! O unwise Forefathers I to be so curious for providing 
for the quiet possession of our lands and liberties of Parliament, 
and to neglect our persons and bodies, and to let them lie in 
prison, and that durante heneplacito, remediless. If this be law, 
what do we talk of our liberties?") Mr Hackwell complained 
that " Imprisonment is a maceration of the body, and honor to 
the mind ; it is vita pcjor morte.'" Sir Edward Coke, then under 
the burden of fourscore, regards the grievance of illegal impri- 
sonment in a lawyer's point of view, saying, " It is a maxim that 
the Common Law has admeasured the King's prerogative, that 
in no case it can prejudice the inheritance of the subject : had 
the law given the prerogative to that which is taken, it would 
have set some time to it, else mark what will follow. I shall 
have an estate of inheritance, for life or for years ; and I shall be 
a tenant at will for ray liberty ; I shall have propriety in my 
house, and not liberty in my per:*on," 



LlBEfiTT OF TBE PEB80N. 

It may be added to the enumeration of evils resulting from 
arbitrary imprisonment, as remarked by Sir James Mackintoah, 
that " It is of all punieliments the most quiet and convenient 
mode of persecution : the prisoner is silently hid from the public 
eye; his sufferings, being unseen, speedily cease to excite pity 
or indignation, he is soon doomed to oblivion." 

Liberty of the Person has been always, in England, a pos- 
session anxiously watched over. Even during the existence of 
base villenage in this country, emancipations were much facili- 
tated by our Judges, whose constructions usually reflected the 
progress of public opinion, and who established a maxim that 
the law regarded three tilings with peculiar favor, viz. life, 
liherty, and dower. The first words of the celebrated twenty- 
ninth section of Magna Cliarta are " Nullus liber homo mpiatur 
vel imprisonetur," 

The subject of Liberty of the Person may be conveniently J 
treated of under the following heads ; I, The Writ of Hah* 
Corpus, n. Miscellaneous aafeguarda of Feisonal Liberlyifl 
UL Removals of the Poor. 



I, Writ of Habeas Corpus'. 

Glanville, our earliest law writer, who composed Iiis treatis 
the i-eign of Henry II. details the particulars of a writ called'l 



^ The ton! ol Habeas Corjmi, iu Chitty'a Precedenls, runs thus ; 

' ' George thu Third, by the grace of God of the United Kingdom of Great 
Briiaiii and Irelajid, Eiug, Defender of the Faith, Ac. To the Keeper of our Gaol ' 
of Newgate, or his Depntj, greeting. 

" We command you that jou have before ua at Weatminater Hall, immediately 
after the receipt of this writ, tbe body of A.S,, being committed and detuaed in 
□ur prison under your custody (as is BaicI), together nith the day and cause of the 
taking and detaining tlie Baid A. B,, by whatever name the said A. B. be called in 
the same, to undergo and receive all and flingular such things as our Court Hhall 
then and there consider of him in that behalf. And that you have then there this 
writ. Witness Lloyd John Kenyon, at Weatminflter, the aixtb day of Jnne, in the 
thirty-ninth year of our reign. By the Co\ 
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J)b odio et atid for liberating persona from prison on certain crimi- 
nal cliarges. Other ancient writa were deviaed for securing per- 
sonal Kberty, as particularly tlioae called De homing re^hgiando, 
and Be manucnptione capiendd. All tliese gradually gave place 
to the mote summary and efficacious writ of Habeas Corpus. 

The writ of Habeas Carpus, rerjuiring a return of the hodif of 
the person imprisoned, and the cause of his detention, and hence 
anciently called Corpus cum causd, was in familial- use between 
Subject and Subject in the reign of Henry VI. Ita use by a 
Subject against the Crown has not been traced during the time 
of the Plaotiigenet dynasty ; the earliest precedents known being 
of the date of Henry VII.i 

Two memorable examplea of writs of Habeas Corpus occmred 
in the reign of Charlea I, In the Jtrst, the exigency of the writ 
was fully recognised, but a discuaaion arose concerning the 
validity of the Refuni, in which no other cause was assigned 
for the imprisonment, but the special command of the King. 
The case excited the more attention on account of the prisoners 
having been committed in consequence of their refusal to con- 
tribute to an arbitrary loan. The Judges refused to discharge 
or bail them, and remanded them to prison. It may be important 
to obsei-ve, that the writ was not returned on the day specified 
for its return, a breach of duty which the Attorney-General 
admitted was owing to commandment; and that a motion was 
made in Court and granted for postponing the return till another 
day, but, that upon the second day, the bodi/ was not forth- 
coming; and that, afterwards, not the prisoner, but the Attor- 
ney-General, applied ex officio for an alias vmt, stating that such 



' The ancient remodies for the libertj of tho perBon, and tha early hiatory of 
the writ olllaheaa Oorpui, are treated of in Mr Frj's Pr^ace to his Report of tlie 
Cow of the Canadian PrUoneri. See also Mr Swanston'a ifept>rt of Lord NoUing- 
ham't Nolai Frocetdinga o^iiui Wilmer on a writ "De Homine Eeplegiando, " 
in the State Trials, VoL n. ; Sir M. Foater'a Second JXieourtc on Bomieide, con- 
cerning the Writ "De odio et ati4;" Reeves's i7is(orj of the Latu of Sngla^id ; Hale, 

. □. oh. xvlL on the four writs of bail. 
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waa tlie wiali of the King, in consequence of a prevalent clamOJ 
that his Majesty waa delaying justice. 

A few months after this adjudication upon tlie law of com 
mitments, a Parliament was summoned by the King; and thei 
earliest proceedings were directed to the forced loan, and thm 
imprisonment of the persona who had refused to contribute towards:! 
it. The discussion, in the course of which reliance was place 
on the precedent of Featus'a opinion, in the case of Paul, " I|9 
seeraeth to me unreasotiiilile to send a prisoner, and not withal 
to signify the a^imes laid against him," resulted in the famous 
Petition of Eight (3 Car. I. c. 1). This Act after reciting, 
among other tilings, Magna Charta, and the 28th of Edward IH.^ 
c. 3, states that " neverthelesa against the tenor of the said.a 
statutes, divers of your subjects have, of late, been imprisoned 
without any cause shewn ; and when for their deliverance, they 
were brought before your Justices by your Majesty's writs of 
Habeas Corpus, there to undergo and receive as the Court ■ 
should order, and their keepers commanded to certify the causea^ 
of their detainer, no cause was certified, but that they were 
detained by your Majesty's Special Command, signified by the 
Lords of your Privy Council ; and yet, were returned back to 
several prisons, without being charged with anything to whidl 
they might make answer according to law." The Act thei 
provides among other enactments, tliat " no freeman in any such I 
manner as is before mentioned be imprisoned or detained'.' 



^ Tlie following tFODsactdDn that was aJvsrted to in the diacugsUin noticed ii 
the test, has not beon auffioiently oipoaed b7 the biograpbera of Lord Ooke. 
affords an exumple of the occaeional inconeiatenc^ of Coke's conduct witb iSifM 
speeohei! aud writings. In the debate on tbe Petition of BigLt, the SoUciti 
General cited 3. case, 13 Jac. I., of a commitment by wairiint of tbe King a 
Lords of tbe Council, for disobedience to a Decree of Chancery. It waa resolved ■ 
by Coke and the other judges of tbe King's Bench, tbat tbe return to tbe llabeai , 
Corpus waa good, thougb it did not disclose tbe cause, being per laamdatmn cmicilii, 
and <U arcanU rennij it was siud by Ooke, (bat if the Privy Council commit oua, 
he is not bailable by any Court of Justice, and he cited tbe authorilj of Staund- 
forde. Upon this case being iguoted, Su: E. Coke replied, " This report moves not 
me at all ,* that report is not yet twenty-cne years old, but niider aje. Ue brin| 
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The second famous Habeas Corpus in the reign of Charles I. 
occurred in the year 1629, in consequence of the imprisonment of 
Members of the House of Commons for their speeches and con- 
duct in Parliament ; and, particularly, that on the Speaker an- 
nouncing a command from the King to adjourn and put no 
question, and endeavouring to go out of the chair, he was held 
in it by Members till a protestation was passed against tonnage 
and poundage not granted by Parliament. Wari'anta were issued 
by the Council commanding the personal appearance of Elliot, 
(who afterwards died a victim by imprisonment in this affair,) 
the very learned and patriotic Seidell, and other Membera of tlie 
late Parliament, On the Members who appeared before the 
Council refusing to answer for what was done in Parliament, 
they were committed to the Marshal of the King's Bench. In 
Easter Term 1629, a return was made to writs of Habeas Corpus 
which had been obtained for their deliverance, first of a warrant 
under the hands of twelve Privy Counsellors without any cause 
shewn, contraiy to the Petition of Right, and next, of a subsequent 
warrant under the King's own hand, commanding the Marshal 
to take notice that the previous commitment was by the King's 
special command for the vague charges of "vota!>h contempts 
committed against ourself and our government, and for stirring 
up sedition against us." 

On the first day of Trinity Term (Easter Term being lost), 
when judgment was to have been delivered on the Habeas 
Corpus, the Marshal of the King's Bench appeared without his 



in an ill time, i jtli of James, when there woa clikahing betwedn tbe Court of King's 
Bench and Chancery ; aa also there were then many of the traJtoiB that were of the 
powder treaeou committed per mandattim roncUii. I cocfesa when I read tjtaund- 
forde, and had it in my handB, I wa« of tliat opinion at the Coontnl-table ; but 
when I perceived that eaiiie membeFS of this bouse were taken away, even in the 
faoa of this houHe, and Bent to prison, and when / iFos nal far ojf from that plaoe 
myself, I went to my book, and would not be quiet till I BatJsGed myself, ijtauud- 
forde, at Erst, was my guide, but my guide decflivnd me, therefore I awerved from 
it, I have now better gnidea, Acta of Parliiunent, and other precedents ; these are 
now my guides." 
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prisoners, and stated that tliey had been removed, the day l 
fore, by the King's own warrant, to the Tower of London. 
King, on the 'evening before the day for jadgment, had wr 
two letters to the Judges on the subject of revuiving the prisoneTB. 
No judgment liaving been*-pronounced in Trinity Term, in con- 
sequenci of the King's removal of the prisoners, they remained 
in prison during the Long Vacation, In the next Michaelmas 
Term, the Judges after a conference with the King on the sub- 
ject, consented that bail might be taken conditionally on finding 
sureties for good behaviour, a condition with which the prisoners 
refused to comply; therein acting up to the motto which Selden 
chose for one of his prison lucubrations at this juncture, Sordes 
arcla inter vtncla recusal. These arbitrary proceedings were at 
the instance of a King who inscribed upon his coins Eelig. Prot. 
Leg. Ang. Liber. Pari. 
f In the year 1640, the memorable statute for abolishing the 
Star Chamber and other arbitrary Courts, (16 Car. I. c. 10,) was 
passed, which contained a clause providing that any person im- 
prisoned by orders of the abolished Courts, or by the command 
or warrant of the King's Majesty in hia own person, or by com- 
mand or warrant of the Council Board, or of the Lords or others 
of his Majesty's Privy Council, should be entitled to a writ of 
Habeas Corpus from the Courts of King's Bench or Common 
Pleas, without delay upon any pretence whatsoever; that the 
officer having the prisoner in custody should produce him and 
certify the cause of his detainer ; and that the Court before 
whom the pi-isoner is produced should remand, bail or deliver 
him witliin three Court days after the return of the writ ; all 
under the penalty of treble damages. Further, it waa resolved, 
by the House of Commons, that the proceedings which had been 
prosecuted against the Members for their speeches and conduct 
in Parliament were a breach of privilege, and that there had 
been a delay of justice, in not bailing them in Easter and Tri- 
nity Terms ; and that the securities demanded in the ensuing ; 
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Michaelmas Term were illegal. To each of the sufferers £5000 
was awarded as a compensation for the uiijuat denial of that 
liberty which they had demanded, and to which they had been 
entitled by the writ of Habeas Corpus. J ' 

C During the Commonwealth, the writ of Habeas Corpus was 
fully recognised as available against the Government when 
Cromwell was on the point of assuming the title of Protector. 
To a writ obtained by one Streater there was a Return of 
two commitments ; one by the Council of State, signed by the 
President and three Members and directed to the Keeper of 
the Gate-House, as follows, " These are to will and require you 
to take tlie body of John Sti-eater, and him you shall safely 
keep prisoner in your prison of the Gate-House ; he being com- 
mitted for publishing seditious pamphlets against i/ie State. Of 
which you are not to fail. And for so doing this shall be your 
sufficient warrant. Given at the Council of State sitting at 
Whitehall, the 12t]i day of September, 1653." 

There was a second Warrant signed by the Speaker of the 
Parliament, in these terms : " By virtue of an Order of Parlia- 
ment bearing date this 21st day of November, these are to will 
and require you to receive and take into your custody the body 
of John Streater, and him to keep and retain in safe custody 
until he shall be delivered by Order of Parliament, whereof 
you are not to fail, as you will answer the contrary at your 
peril. Given under my hand this 21at of November, 1653. 
Francis Eons, Speaker. 
" To the Keeper ofOie Gate-Hintse, Westminster." 
The Judge before whom Streater was first brought, awarded 
that he should be remanded according to the Order of Parlia- 
ment, The Parliament was dissolved between the next Mi- 
chaelmas and Hilary Terms, On the 23rd of January, in the 
next Hilary Term, Streater moved for and obtained a new writ 
of Habeas Corpus, made returnable the 26th of January. On 
the 11th of Februai-y, Chief Justice Rolle niled that "the first 



part of the Keturu was too general: it mentbneth not what 
books, whose' iMoka, or where they were or when publtahe^ 
The second part is grounded on an Order of Parliament, whici 
ia reversed by the Parliament being dissolved." The Priaom 
was accordingly discharged, and liberty was vindicated', j 

Throughout the reign of Charles II., before the passing ^ 
the Habeas Corpus Act, the writ of Habeas Corpus continued t 
be used. Fox, the Quaker, in his remarkable Diary, mention^ 
hia having availed himself of three writs of Habeas Corpu* 
One of them was issued in the year of the Restoratio 
by the express direction of the King, who was moved thei 
by two Quakeresses that had a personal interview with him j ifl 
may mitigate scandal to add, that the father of one of them hac 
been hanged at his own door dui-ing the Commonwealth j 
favouring the royal cause. Fox describes his being brought \ 
fore the Court of King's Bench, where Judge Twisden (agreeab^ 
to many contemporary notices of his temper) i 
words;" be mentions a Lord of the Bed-chamber interposing^ 
that his case was referred to the King in Council ; and that 1 
was discharged by the Judge who had granted the Habec 
Corpus, pursuant to an order from the King. The proceeding! 
in this matter are so nnprecedented, that the reader may be" 
desirous of seeing them in extenso. The Secretary's order to 
Judge Mallett is as follows : 

" It is his Majesty's pleasure, that you give order for releas- 
ing and setting at full liberty the person of George Fox, late 
a prisoner in Lancaster Goal, and commanded hither by an 
Habeas Corpus, And this signification of bis Majesty's pleasure 

I Waller, in a dabfttc in the rejgn of Charles H., mentioned that, during the 
tiroe of the CommoQ wealth, " Some men of goodly quality were sent to the Guard, 
at St Jamea's. They would have mnde their escape, and they killed the soldier 
who guarded them ; but they would not kill Iham again, for fear of retaliation in 
the King's quartera at Oiford. When they were indicted, some Counae] told them 
they were in no legal prison. There waa a brave Jury upon them (I apeak It to 
thdr honor), who found them not gtiHtyi" 
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shall be yonr sufficient warrant. Dated at Whitehall, the 24th 
of October, 1660. Edwaed Nicholas. 

"For Sir Tfwmas Mallet, Knight, 
one of the Justices of the King's Bench." 

Upon receipt of which order, Judge Mallet forthwith issued 
the following Warrant of Release : 

" By virtue of a warrant which I have this morning received 
from the Eight Hon. Sir Edwarcl Nicholas, Knight, one of his 
Majesty's principal Secretaries, for the releasing and setting at 
liberty of George Fox, late a prisoner in Lancaster Gaol, and 
from thence brought hither by Habeas Corpiis, and yesterday 
committed unto your custody ; I do hereby rec[ture you accord- 
ingly to release, and set the said prisoner, George Fox, at liberty; 
for which this shall he your warrant and discharge. Given 
under my hand, the 25th day of October, in the year of our Lord 
God 1660. 

Thomas Mallet. 
" To Sir John Lenthal, Knight, 
Marshal ofilie King's Bench, or his Deputy" 

Fox obtained a second writ of Habeas Coi"pu3 in 1673, 
when he wag released on bail to appear at the Worcester 
Sessions ; and a third writ in 1674, after committal upon a judg- 
ment of prwrnunire by the Worcestershire Court of Quarter 
Sessions, when he was discharged by the Court of King's Bench, 
under the presidency of Sir Matthew Hale. J 

It was upon a return to a writ of Habeas Corpus, that, in 
Bushell'a case, the immunity of Juries for their verdicts was 
established in 1670; the writ iu that case had been issued by 
the Court of Common Pleas, the jurisdiction of which Court to 
issue the writ, except in cases of privilege concerning its own 
officers, had been douhtfii!. So also. Lord Shaftesbury, who had 
been committed to the Tower during the pleasure of the King 
and the House of Lords, for a contempt, by moving in Parlia- 
ment, that a prorogation of Parliament for fifteen months was 
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nijlliVAliiiil. to H ilinHuliitian, waM brought up under an aliaa writ 
ijf Miilmiu I'lii'imi, liut wnn n-manrlcil, on inspection of the Be- 
Llli'ii id' lliii ( IiumIiiIjIii -li' tilt* Towur, whtTcljy it appeared that lie 
lm>l Ihhui i<iiiiiiiiitli-.J for a I'uiitcmpt of tlic Houae of Lords. 

, Aiiiiiiiit tlii> Artiuli'n oi' l»m\ t'larendon's impeachmejit agreed 
lllMiii III N^lV^llnln^r lUtlT, tlio fourth is, "That he hath advised 
tiuil |iriii<lli'vil tUvi<i'N i>f hid KUjoaly's Subjt^cta to be impriaoned 
imuiltal IttW, ill rt'iiiolti Ulaiidit, gorriai^s, oud other places, there- 
I'jr h' |iiHi\'t>»t tUi'iu fVoin the U^ufifit of tho law, and to produce 
|>n<i>iMlMiiU fill' i\w iiuikriatuiiu^ of luty otiier of his Majesty's 
Htlt'JiA'U ill likf uirtiiut^r." In wnscqucHce of Lord Clareudon'a 
vvlllitU'Kttitl \u VviM\w^ tliia I'hargc was not iurestigated by the 
tli>\t«i> (il' l.t«U: it* trtttli, thtnvloR. to the ltd! extent at least. 
(»H,v tw pntUtftuAtiv-ttl. Sir K.T«tupIe stated, in the Uoa^ of 
l\uHiVHiiM, lli*t "divvw hail iUKtt>rtake» to mak^ it good." (I» 
* »VWt>,> i« ibtf lIoHM' t^f Ooumvms on a propose] HiWas 
l\ut^H.-t Act ia ltt74, ^r K. Teuii^e said, ^t »ii«e tbe Eng 
WW* i(t,'>«ti,t(v<l " »«wnd had be<e& s«at to Tuio:i«r asd the is 
U w oibvtaMW tKat dk» vrit ot' Hthnu Cw^vw wluth eiaU ■ 
i4\ iW |M'w.>n» t>f Rajshiri. was po««xlMs at ik iTiii|[i m j 
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( state of the gaols to an extent which can scarcely now he con- 
ceived. The circumatancea of Colone! Hutchinson's imprison- 
ment are particularly related by his widow in one of the most 
intei"eating of English memoirs. During the last eleven months 

■ of her husband's life, Mrs Hutchinson remained at Deal, the 
nearest hahitatie place to the Castle. Slie describes Sandoway 
Castle as washed by the sea, of which the unwholesome damp 
mouldered every article, and encrusted the dungeons with salt- 
petre, a peck of which might have been swept from the walls 

I every day. ) 

Fox, the Quaker, has given most revolting descriptions of 
the state of the prisons in which he was incarcerated ; that of 

I Doomsdah, as Sir J, Mackintosh observes, " surpasses all imagi- 

I nation." Of the gaol at Scarborough, Fox writes, " there waa 

* no chimney nor fire-be.irth in winter, the prison lying to the 
Bea-side tlie wind drove in the rain, and the water came over my 
bed, and flooded the room, bo that I skimmed it up with a plat- 
— when my clothes were wet there was no fire to dry them ; 

' my fingers swelled, and one grew as big as two." Elwood, the 
Quaker, complained that, in Newgate, he saw the heads of men 
executed for treason tosBcd about in sport by the hangman and 
the more hardened malefactors. } 
[ A statute of Charles II. (18 and 19 Car. 11. c. 9) recites that 
" sometimes by occasion of the plague, and otherwhiles by the 
great number of prisoners, great and infectious diseases have 
happened among the prisoners, whereby it hath come to pass 
sometimes that the Judges, Justices and Jurors have, upon the 
occasion of their attendance at the trials of prisoners, been in- 
fected, and many of them have died thereof, and sometimes such 
infection hath spread through the County."/ The Statute then 
provides for the removal of sick prisoners, apparently not out of 
compassion for the prisoners, but concern for the healths of the 
Judges, Justices and Jurors. Much later, in 1750, a gaol fever 
was brought into the Court of the Old Baily in the clothes of 
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the prisoners for trial, of which there died two Judgef 
Mayor, a Jury, and forty by-standera. 

English prisons of the seventeenth century have, happily, in 
some instancea, afforded leisure or occasion for lucubrations tlu 
have reflected honor on the literature of the Country. Besidi 
the legal and archieological treatises of Selden, the nianu3cri|^ 
leaves of which were marked with the initials of his gaoler*! 
name, and the immortal prison-thoughts of Bunyan, Lovela 
still cheers oar minds with the assurance of his experience, thi 
to the " free of soul " 

Stone walls do not a prison make, 
Nor iron bars a cage. 

And Withers vindicates himself from the imputation of dulness 
which Pope has endeavoured to fix upon him, as he emerges 
into the region of genuine poetry, when describing the influence 
of the Muse in alleviating the sufferings of hia imprisonments 
(they were many), therein verifying the opinion of his traducer, 
that " he best can paint them, who shall feel them moat." 

Make this churliah place allow 

Some things that may sweeten gladness, 

In the very gall of sadness ; 

The dull lonenesB, the black shade, 

That these hanging vaidta have made, 

The strange music of the waves, 

Beating on these hollow caves. 

This black den, which rocks emboss 

Ovei^rown with eldest nioaa ; 

The rude portals that give light 

More to terror than delight j 

From all these, and this dull air, 

A fit object for despair, 

She hath taught me, by her might. 

To draw comfort and delight. 

( The celebrated case of Jenkes, which occurred in 1676, 
deserves particular consideration, as illustrating the practical 
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difficulties in the reign of Charles II. of escaping from the dis- 
gusting prisons just adverted to by the saving writ of a Habeas 
Corpus in time of the long vacation. Jenkes was a linen-draper 
in the City, and observing, as it was said, the decrease of trade 
for want of legislative remedies, and that the Parliament wa3 
under prorogation for fifteen months (it had been prorogued 
for that long period all at once on the IGth of November, 
1675), he made a speech at the Common Hall, Iield at Guildhall, 
on the 24th of June, 1676, on the occasion of the election 
of corporate officers, wherein he moved " that a depntatton 
from the Court shonld wait on the Lord Mayor and Aldermen 
to desire that a Common Council might speedily be held, for 
humbly petitioning his Majesty, that for the quieting and satis- 
fying the minds of his liege people, and for remedy of the 
many mischiefs and grievances we now groan under, he would 
graciously be pleased (according to the Statutes of the 4th and 
30th Edward HI.) timely to call a new Parliament." 

Scarcely were the words " a new Parliament " pronounced, 
but the greatest part of the assembly cried out "Well moved! 
well moved!" The message was delivered to the Lord Mayor, 
and, afterwards, in answer to it, the Common Serjeant declared 
that the Lord Mayor would be " ready to join in that, or any 
other thing for the good of the City." The Eecorder forthwith 
carried the news to the Council at "Whitehall, and, on the 27th 
of June, 1676, Jenkes was summoned by a messenger to appear 
before the Council Board on the next day. 

Jenkes, in conformity with his aimimona appeared before the 
Cotmcil Board, at which the King waa sitting in council, the 
Lord Chancellor, and other Lords about him. ) The Clerk read 
an affidavit made by the two Sherifia, and the Common Crier, 
the substance whereof was, " That Fr. Jenkes, at a Common 
Hall, in London, the 24th of June last past, did complain of 
grievances, and did desire, that before they went upon any other 
business, certain members of the Court might accompany the 
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Sheriffs and tlie Common Serjeant to wait upon the Lord Mayor J 
then in tlie Cliamber, to desire tliat a Common Council migliM 
be called to petition his Majesty, in the name of the City, to calSl 
a new Patliament," When this affidavit had been read, theSj 
Council Board proceeded to this eiFect : 

Liyrd Chancellor. Sir, what say you to this matter? 

Mr Jenkes. I desire to know if thia be all you have to charge 
against me*? 

A Lord. Then you make little of this ; you will find it to 
be enough. 

Lord Chancellor. Sir, did you move for a Common Council 
to petition for a new parliament? 

Jenkes. Is it any crime to petition for a new parliament? 

Lord Chancellor. Answer to the matter in charge. 

Jenkes. With the liberty of his Majesty and this Board, I 
\vill. 

The Kiiuf. Go on, 

Jenkes. May it please yoar Majesty, of uU the Subjects you 
have— 

A Lord (interrupting him). Answer to the matter. 

Jenkes, If his Majesty will be pleased to hear me, I hope 
ymi will. 

King. Let him go on. 

Jenkes. May it please your Majesty, of all the Subjects you 
have, none are more loyal than your City of London, and in the 
City none more loyal than myself: and no man there did more 
desire, and, in my circumstances, act more, in order to your 
Majesty's Restoration than myself. And I do defy any citizen 
or other whomsoever to say I have forfeited my loyalty by any 
one individual act — 

King (interrupting him). Sir, you are not Lord Mayor, and 
I am very well satisfied with the loyalty of the City, and that it 
needs no such vouchers. 

Lord Chancellor. Speak to the matter. 
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Jenkea. May it pleaae your Majesty, being summoned to a 
Court of Common Hall, in London, wliich is a Court that con- 
sists of the main body of the city — - 

Lord Chancellor (interrupting him). Sir, you are under a 
double mistake ; for first, it was not a Court ; and next, !t did 
not consist of the main body of the City of London. 

Jellies. With yom: Lordship's leave, it was a Court which 
did consist of all the Livery of the City of London ; which, if I 
understand anything, is the main body of the City of London. 
And every member of that Court hath freedom to propose 
and debate any such matter or thing as he believes is for the 
service of his Majesty, and the good of the City. And I assure 
your Lordsiiip, what I then moved was according to the utmost 
of my tmderstanding for his Majesty's service, and the good of 
the City. And, my Lord, if I were ttnder a mistake, I had the 
fortune to have good company ; for what I moved was approved 
by the whole Court. 

King. It was not so. 

Searetari/. We have a deposition to the contrary. 

JenJeea. It was so. 

Otiier Lords. It was not so. 

Jenkes. May It please your Majesty, if you have a hundred 
depositions to the contrary, if the matter of fact were so, it was 
80 ; I do affirm it was approved by the whole Court. 

A Lord. How came you to be a Privy Counsellor ? 

Jenkea, I never had any such ambitious thought in my 
I lead. 

A Lord. How came you then to meddle with affairs of 
State ? 

Jenl-es, I thought any of his Majesty's Subjects, in an 
htimbic manner, might petition his Majesty for a remedy of 
any grievance whatsoever. 

A Lord. Do you think any one may petition for a Parlia- 
ment? 
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Jefihis. I believe they may. 

The King, I know wlioae scholar you are (probably glancing 
at Lord Shaftesbuiy), and I will take care tliat none aucli as yon 
shall have to do with the government. 

Several Loi-ds, "What was it you moved ? What was it you 
moved ? 

Jenkes. My Lords, what I dpake was not in a comer, but 
openly in the face of a multitude, and thCTefore cannot want a 
witness to attest it. 

A Lord, Juat now it was a Court, now it is a multitude. 

Jenkes. We citizens pretend not to place our words so ex- 
actly in form, but that there may be some mistake in thero ; but 
I think my expression was no great absurdity. For though it 
were a Court, yet the persons there were so numerous, that it may 
not be improper to term them a multitude. Yet, if I have failed 
in due expression, I beg his Majesty's pardon. I know some- 
what of the customs of the City of London, and the powers and 
privileges of the Courts there ; and somewhat also of tlie Laws 
of England ; but what the powers and customs of this Court are 
I know not, and therefore shall desire to say little, lest I should 
tmwillingly offend. 

Lord Chancellor. Sir, pray tell us, who advised you in this 
matter? 

The King. Who advised you ? 

Jenkes. What I then proposed was consented to by the 
whole Court, and so became their act, as I said before. 

Lord Chancellor and others. Answer directly to the question, 
or declare you will not. 

Jenkes. Since I see your Majesty and the Lords are angry, 
though I am not sensible that I have given you any jnat 
cause for it, I must not say I did it without advice, lest you 
should be more angry; and to name any particular person (if 
there were such) would be a mean and imworthy thing ; there- 
fore I desire to be excused all further answer to such queationa ; 
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since the law doth provide, that no man be put to answer to his 
own prejudice. 

King. We will take that for an answer. 

Lord Chancellor (mimicking Feetua). Since you name the 
law, by the law you shall be tried. 

Jenkes. I thank you and this Board. 

Lord ChanceUor. You may withdraw. 

Jenkea was detained in custody for an hour and a haif, and 
then was committed by warrant to the keeper of the Gate-House. 
He demanded a c(py of the icarrant, which was delayed for 
some days, and waa then sent with an excuse by the keeper that 
" before there was an order to deny it, now to give, it ;" which 
may be considered an illustration of the expediency of some 
provision in aid of the writ of Habeas Corpus for enabling a 
prisoner to obtain an early knowledge of the cause of his im- 
prisonment. 

Jenkes's warrant was dated the 28th of Jnne, 1676, and was 
signed by 21 Privy Councillors : it was stated in it that be Lad 
in " a most seditioua and mutinous manner moved in a Common 
Hall, that, before they did go on with the choice of new officers 
(which was the only occasion of that assembly), they should go 
to the Lord Mayor, and desire liim to call a Common Council, 
that might make an Address to hia Majesty, in the name of the 
City, to call a new Parliament ; and that Jenkes, npon being 
called in and heard before his Majesty in Council, was so far 
from denying or extenuating his offence that he did in a pre- 
sumptuous and arrogant manner endeavour to justify the same." 
' Application was made by Jenkes for a writ of Habeas Corpus 
on the 29tb of June, to Itaynsford, Chief Justice uf the King's 
Bench, who refused it, on the ground that it was the time of 
Vacation, On the 30th of June, the like application was made, 
at a general seal, to Lord Chancellor Nottingham, who ordered 
the matter to stand over till the next seal, which he put off from 
the 4th to the 6th of July. The motion being renewed, and 
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Lord Coke's authority, in Lis Institutes, was pointed out, wherein 
he calk the Court of Chancery au Offi/:!na. Jttstttue, that ia ever 
opened, and never ailjourncd. But Lord Nottingham replied, 
that "Lord Cuke was not infallible," and refused to grant the 
writ, hecause it was the Long Vacation, .lenkes made several 
other attempts to regain his liherty, as hy application to the 
Secretary of tlie Council, ) He endeavoured to get tried at the 
Westminster Quarter Sessions, heing then a prisoner in the Gate- 
House, within the jurisdiction of that Court, hut waa fold that 
it waa not the usage to calendar prisoners committed hy the 
Council. After Jenkes had heen confined in prison for upwards 
of four months during the suuiiner, upon Michaelmas Term draw- 
ing nigh, when tlie writ of Habeas Corpus could he no longer 
delayed, he was hailed sub allentio. It would appear that 
the King and his Coimcil and the Judges had been subdued 
and awe-struck by the approach of Term, in like manner, aa, 
according to Shakspere, ghosts are scared by the arrival of 
Christmas : 

And then they say, no spirit does atir abroad ; 
The nights are wigleaome, then ni> planets strike, 
No fairy taiea, nor witch hath power to charm, 
So hallow'd, and so gracious is the time. 

(With regard to Chief Justice Eaynsford's denial of the wiit 
of Habeas Corpus in the time of Vacation, this is not the present 
law even in cases not affected by the Habeas Corpus Act, as 
was decided in the recent instance of the Canadian prisoners. 
But it may be a cLuestion whether that decision would have 
been aiiived at if unaided by the analogy of the Statute. Lord 
Nottingham's refusal of the writ was obviously a wilful and 
corrupt denial of Justice, a heartless want of sympathy for the 
personal liberty of the Subject, aggravated by the circumstance, 
that, as has been seen, he had been himself one of Jenkes's 
Inquisitors. Independently of the powerful authority of Lord 
Coke, Sir Matthew Hale, Lord Nottingliam's contemporary, 
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wntea " By virtue of the statute of Magna Charta, and by tbe 
TGiy Common Law, an Haheas Corpus in criminal cases may 
issue out of the Chancery. But it aeems regularly this sliould 
issue ont of this Court in the Vat-ation time, and out of the 
King's Bench in Term time." And Lord Eldon, in a case re- 
ported by Mr Swanston, was called on to decide, and did decide 
the very point adjudicated upon by Lord Nottingham, overruling 
that wicked judgment'; a judgment which evinced the necessity 
of some new provision for enforcing the writ of Habeas Corpus 
in time of Vacation, when, a^ Shakspere says of Lawyers, " Time 
stands still with tlicm, who sleep from Term to Term, and thus 
perceive not how time moves." 

The supposed difficulty of obtaining a writ of Habeas Corpus 
in the times of vacation, and the irregular and arbitrary practices 
which sprang up during such partial eclipses of justice, are 
illuati-ated by Sir T. Boyle, a Member of the Houae of Com- 
mons, in the reign of Charles II., who stated, in debate, that 
the Board of Green Cloth was in the habit of illegally detaining 
persona in the houses of their messengers, and that " a year and 
a half ago, I was sent for by a messenger and brought to the 
Green Cloth with fonr of my servants. I desired a copy of my 
accusation ; they threatened to lay me by the heels if I sued 
their messenger. I paid £5 for mile-money. The Term was 
not in being, and so I could not have my Habeas Corpus. Sir 
W. Boreman of the Green Cloth told me, ' You must not tell 
us of Statute-law ; neither lawyers nor you understand Compt- 
inff-hottse law, which is our law;' so I paid my fees for being in 
custody." 

' It is remarkable that Lord Campbell, in bis edifying and intflresting Life of 
Lord NMivgham, doss not advert to his refusal of Jenkes'a JIabtas Corpve. Ha 
quotfs testimany to his "ulost inaomiptible integrity," but aarcaattcstUy noticen 
(bat "Blai^stone, in his eiithaaami, deacribea Lord Nnttin^am as the 'zealoua 
defender of the laws and coDBtitutioii.'" With unmixed admiratinn for Lord Not- 
tingbam'a founderehip of equity, it mny be thought that, !□ thii; matter of Jenken, 
he rlid not imitate the character of the Roman Magiatrate of whom it was written, 
Bonus atque fiduB 
Judex lioneatam piretulit utilL 
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Where tiie writ of Habeas Corpus was not available in i 
reign of Charles II,, little reliance during the greater part < 
that reign could be placed on Parliamentary relief. In 
same year that Jenkes was impriaoned, occurred the case i 
one Harrington. He had met with two Scotchmen, who related 
that they, with some hundreds of their Countrymen, had been 
forced from their homes and transported into the service of 
France, a species of kidnapping on which the Commons had 
recently addressed the King : whereupon Harrington took them 
before a Master in Chancery, who received their depositions upon 
oath. For thia alleged offence he was committed to the Tower 
by a warrant from the Council. A Petition was presented to the 
House of Commons on Harrington's behalf, in a debate upon 
which the King's Ministers did not rely upon any imputation of , 
subornation of perjury, but dwelt particularly on another charge l 
contained in the warrant, that Harrington had contemptuously A 
declared that " he would not answer his Majesty or the Coundll 
any question." Secretary Williamson said he stood committe 
for contempt; that he was "a most grown young man in hi^fl 
impudence, and had used that style, air and mien to the King! 
as to say ' It may be so,' and ' I will answer you no more;' hBj 
wants breeding indeed." Sii" F. Winnington, one of the Councilffl 
added that Harrington, in speaking to the King "threw hi8i| 
head about," and said, "Ask what questions you will, I will 
answer you none^." Thia Privy Councillor added, "His com- 



l This eonduut of Harrington muat havo appeared unaccountable to tba . 
courfciera, wliD probably beard (if they were not enoring in a inatiner to wake the 
King), a few weeks before, South'a definition of Mr^jesly : " Gad eaves and deliTem 
Sovereign Princes by imprinting a certain awe and dread of their persons and 
authority upoD the miuds of their trabjeetB ; atid tbere is not any oue thing which 
seems bo innnifestly to prove GoToramont a thing perfectly divine aa thia. Tho 
slrength of one man can do nothing against many ; yet, those who are to obey him 
knew HO much, but, nevertheless, yield him alieolute subjection, dread hia tlireaten- 
ingB, tremble at hia irowns, and lay their neolu under hia feet. Now from whenoe 
Dan all this be, but from a aacretwork of divine power, investing Sovereign Princes 
with certain marks and rays of tliat diviae image whiolf overawes and controls the 
spirits of men they know not how nor why ? And thia is tliat properly which we 
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mitment was because of hia ill behaTiour before his Prince. It 
is B common tiling to commit upon rude deportment." No 
relief was granted by a Parliament, whom a member of it, 
MarYell, designates as cowards; and of whom a Minister of 
State said, that, at the close of every Session, " Members came 
flocking aroond him for bounty, like jackdaws for cheese." 

Many of the practical imperfections attaching to the relief 
by writ of Habeas Corpus prior to the Statute, would, probably, 
not have stood in need of a remedy, had they not been incident 
to unwritten and flexible law. Much of the requisite reform 
arose from the liability of what had been declared to be Common 
Law in good times, being, by the theory of a Common Law, 
liable to be subverted or modified by contrary declarations in 
bad times. It may have been collected, that if the Common 
Law in regard to the granting of the writ of llabeas Corpus 
in vacation, as declared by Lord Coke, had been stereotyped, 
(a process to which Judges in the present day have espressed 
a positive and intemperate aversion) in a statutory form, Lord 
Chancellor Nottingham would not have ventured to make that 
declaration of the Common Law which tarnishes his bright 
fame. So, but for the peculiar nature of a Common Law, there 
could not have been, as there were in the reign of Charles II., 
conflicting currents of authority as to the power of the Court of 
Co^nmon Pleas to grant writs of Habeas Corpus. Chief Justice 
Vaughan, in Busheirs caae, previous to the passing of the Sta- 
tute, stated, with regard to the speedy trial of prisoners, (which, 
it would seem, had been evaded by colorably assigning a treason- 
able or felonious cause for their commitments) : " Upon a com- 
mitment for treason or felony the Prisoner may press for his 
trial, which ought not to be denied or delayed." North, when 

cbU Majt^y, aod whicb, no doabt, ia a. kind of ahudoiv or portrnitnre of tlie divine 
autlioritj drawn upon the loots and persona of Princes. Nim fero fitl^r oculorum 
tnorum ia the limguage of every suhjuct's heart, struck with that awful Sf/^eity in 
ttfl King's couutonanoB, that puts lightning into hia looka, and thunder into his 
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Attorney-General, had declared in tlie House of Commons, tLat, 
at Common Law, "no man can te imprisoned, l)ut in a legal 
prison, nor sent abroad, l)ut in order to trial." In 1668, the 
Court of King's Bench had issued a writ of Habeas Corpus at 
Common Law to the Governor of Jersey. In tlie Preamble of 
the Haheim Corj>iis Act, it is recited that the grievances which 
it details were " contrary to the known laws of the land." The 
Common Law was, doubtless, in some respects, chargeable with 
inadequacy ; but personal liberty was chiefly compromised by 
means of its uncertainty and flexibility, and of its springing, in 
a great measure, iiom the heads of Judges, not always witJi the 
like happy result as when Minerva sprang from the head of 
Jupiter. Sagaciously did Lord Nottingham insert in his MS. 
treatise, called Prolegommia, a separate chapter, (which, if con- 
tinued to the present day, would fill a large book) entitled 
" L'oti les Juges del common ley out agreed to alter it sans Act 
de Parlement, et I'oii nemy," 

Bills for the amendment of tlie law of Habeas Corpus were 
introduced in Parliament mefi'ectually of the dates of 166S, 
1670, 1674, 1675 ; all prior to the delay, in 1676, as to granting 
a Habeas Corpus to Jenkes : nothing fui-ther transpired in Par- 
liament on the subject, until the famous Habeas Corpus Act was 
passed in 1679. (Burnet relates that the Habeas Corpus Act 
was carried in the House of Lords in a singular way. The 
tellers, he writes, were Lord Grey for the Bill, and Lord Non'eys 
against it; that a veiy fat Lord coming in, Lord Grey, by way 
of joke, counted him for ten, which Lord Norreys, being a very 
sleepy man, did not observe. Speaker Onslow, in reference to 
this story, almost as incredible as that of Burnet's warming pun, 
writes, " See the Minute Book of the House of Lords, and cora- 
pai-e there the number of Lords that day in the House with the 
number reported to be in the division, which agi'ces with 
Burnet's story." Lord Campbell mentions that the numbers 
declared were 67 and .^5, and, in the Minute Book of the Lords, 
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it is stated that there were only 107 Peers in the House. ■ The 
Country obtained posaeasion of one of the most important 
liulwarka of its liberties by a very slender majority; if it was 
not saved by a silly joke, as Home by the cackling of geese. 

Bliickstone attributes the Habeas Corpus Act to Jenkes ; and 
Lord John Russell, in his book on the British Constitution, 
adduces Jcnkea'a case as an example of a " Sense of Justice " in 
the nation, ■which, on this occasion, as on two others which lie 
mentions, vindicated the cause of a private individual when 
oppressed by the power of the executive government, Mr 
Hallam, on the other hand, controverts the correctness of these 
opinions, and thinks that the affair of Jenkea had a very trifling 
influence on the passing of the Habeas Corpus Act ; lie attributes 
it to the arbitrary imprisonments of Lord Clarendon. Both 
Jenkea and Clarendon may have contributed to giving occasion 
for the Habeas Corpus Act ; some of its clauses appear to point 
to the one, and some to the other cause, and some to neither of 
the two. The principal author of the Habeas Corpus Act was 
doubtless Lord Shaftesbury, and it was for a number of years 
called " Lord Shaftesbury's Act." 

The aspect of public affairs at the time of the passing of the 
Habeas Corpus Act was singularly propitious to the success of 
the measure. The Country Party had obtained a temporary 
ascendancy in Parliament by taking the lead, though not the 
exclusive lead, in the prosecutions for the Popish Plot. As Mr 
Fox observes, " It is to one of those Parliaments which so 
disgraced themselves and the nation by the countenance given 
to Gates and Bedloe, and by the prosecution of so many 
innocent victims, that we are indebted for the Habeas Corpus 
Act. Shortly before this period, also, Louis XIV., incensed 
at the marriage of the protestant Prince of Orange with the 
Princess Mary, hod adopted the singular policy of stimulating 
the zeal of the opponents in Parliament of the government of 
(vhai'les II. by ITi-ench fio\d. And in tlie very month in wliich 



the Habeas Corpus Act was passed, tlie Exclusion Bill had bean I 
read a first time'. Shaftesbmy and other supporters of the 
Exclusion Bill had taken their part between Monmouth and the 
Duke of York, who had the vantage of the King. Achitophel, who 
had bitter experience of the Towers of Juliua, might naturaliy have 
been anxious for some new safeguard, considering tlie counsels 
he was about to pour into the ear of Absalom ; or he might 
have been animated by genuine sentiments of liberty, the more 
likely to he sustained and well directed, as, at this period, he 
found a domestic counsellor in Locke. i 

The Habeas Corpu9 Act (31st of Charles II. c. 2) was passed 1 
on the 26th of May, 1679, on the day of the dissolution of the 
third Parliament of the reign. After the dissolution of the Long 



' A letter froiu Monmoutli to the Carporation of HuU, anil now extant among 
its mmiiinentB, written leaa than a year before tho p&ssing of the Habeas CBrpti* 
Aot, shews biB importuiiiEj' for votes in Parliament. The nnfeeiing and obtnso 
manner in which Andrew Murvell'B death ie jiaseed over, will not isil to strike the 

Aug. tz, 1678. 
Upon iny arrivall at London I mett with the report of Mr Marvell'a death, 
one of the BnrgoaseB fur ;oar Town, which given me occaaian to become a stiitar to 
JDU ia bahalfe of Mr Bhalea, that you would elect him to supply that vacancy in 
Parliament, whom I look upon as a person very well qualified to uerve tbe King, 
hia Coiuitrj, and your Corporation in particular, to whose iotereets I sluUl allways 
bave a peculiar regard, and shall owne your Idnduess hereiii as an obligation to 
Gentlemen, 

Your very humble Servant, 

Mdhhocth. 
This interference of a Peer in the election of a Commoner was not without 
a precedent in the opposite ciunp : 

The DvJce of Torh to the Town of Amaroagh. 

July 1(5, i66g. 
Gentlemen, — Being infonnHd of the death of Sir Robert Ei-ookes, who served 
in Parliament as one of the Burgesses of your Corporation, I reconnnend to jour 
favour, in jour future election, Samuel Pepys, Esq., one of the CommiBsioners of 
the Navy, who, beaiilea his general qualifiaitions for that trust, will, I assure 
myself, be found, on all occasions, a useful servant to your Town ; and what kind- 
ness be shall receive from you in this matter, 1 shall esteem aa a teatimony of your 






Ia> 



n your loving Friend, 

Lord Henry Howard gave the Duke a blank letter with bis signature to Hw-l 
Town of Aldboniugh, to be filleil up ad libitwit. 
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Parliament, that ia to say, in the three subsequent Parliameuta 
of the reign, there were only five pulilic and three private Acts 
passed. Tlie public Acts were, in the third Parliament, an Act 
for a supply to enable the King to disband his forces, the 
Habeas Corpus Act, and an Act for re-engrossing the records of 
fines burned in a fire at the Temple ; in the fourth Parliament, 
an additional Act for burying in woollen, and an Act for pro- 
hibiting the importation of cattle from Ireland. The Habeas 
Corpus Act may thus be regarded as an oasis in English Legis- 
lation, seeing that three Parliaments in succession have left no 
lasting memorial of their existence save this evergreen vestige in 
the midst of a. legislative desert. 

The King's Assent to the Habeas Corpus Act affords matter 
for interesting speculation. Mr Jlacaulay thus accounts for it ; 
" The King would gladly liavc refused his assent to that measure, 
but he was about to appeal from his Parliament to his People 
on the question of the Succession ,■ and he could not venture, at 
so critical a moment, to reject a Bill which was in the highest 
degree popular." It may not appear singular that Charles 
should have made such a concession, since it was the policy of 
his teign to make timely concessions. Bolingbroke, in his Dis- 
sertation on Parties, has remarked that "Charles could not have 
divided and led the people if he had wanted any of the qualities 
he possessed, or had held another conduct than he held. He 
observed their temper, and he complied with it. He yielded to 
them in points from which he had determined, and declared too, 
that he would never depart. To know when to yield in govern- 
ment, is, at least, as necessary as to know when to lose in trade, 
and he who cannot do the first, Is so little likely to govern a 
kingdom well, that It is more than probable he would govern 
a shop ill." Eoseommon, in his poem entitled The Ghost of 
the Old Souse of Commons to the rtew orte appointed to meet at 
Chsford^, intimates that the Exclusion of the Duke of York was 
' BoBoommon makra alluBion to Shaftesbury's infliipnce over the third and 



tlie only point (liia conceit would not allow him to add thdl 
J^Iilitia) on which the King was determined that Parliament ^ 
should not have its own way. 

In his whole Paradise one only tree 
He Lad excepted by Ids strict decree. 
A sacred tree which royal fruit did bear. 
Yet it in pieces I conspired to tear ; 
Beware, my child '. Divinity is there ! 

* The Habeas Corpus Act did not, as is often supposed, in-^ 
troducc any new principle into the Constitution ; but it i 
eminently remedial in regard to the evasions of the writ i 
Habeas Corpus whicli it obviates. These, relate to 1, Denial 
of the copy of commitment. 2. Neglect in returning the writ. 
3. Cavils as to the Authority granting the writ. 4. Scruples 
as to the time of granting it. 5. Delay of Adjudication. 6. 
Beach of the writ. 7. Imprisonment beyond seas. 8, liemovals. 
9. Recomraitments. 10. Colorable commitmenta for treason or 
felony. 

Examples of most of these evasions have been adduced in 
the preceding pages; it may be noticed that the Preamble of 
the Act, which appears to have been hastily copied from one of 
the previous abortive Bills, and is far from being coextensive 
with the enacting clauses, is confined to a notice of subterfuges 
by means of delaying a return of the writ, of which gaolers were 
often guilty, in consequence probably of commands. The Pre- 
amble runs — " Whereas great delays have been used by sheriffs, 
gaolers, and other officers, to whose custody any of the King's 
Subjects have been committed for criminal or supposed criminal 

fourth Parliaments, which, it is believed, ia cot noticed hy biographers. It ahould 
be ptuioiBed that Diydeo apeSika of ShafteBbiirj''B pii/iay body : 

But, above all, I got a liple guide. 

Who every fnrd of villany had tried, 

Nona knew bo well the old pemicioua way 

To ruin Subjecta and make Kings obey. 

And my staaii Jehu, at a furious rate 

Waa driving eighty liock to ibrty-dght. 
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ters, m making retuma to writs of Habeas Corpus to them 
directed, by standing out an alias, or pluries Habeas Corpus, 
and aometimes more, and by other shifts to avoid their yielding 
obedience to such writs, contrary to tlieir duty and the known 
laws of the land, whereby many of the King's Subjects hare 
been, and hereafter may be, long detained in prison, in such cases 
wiiere by law they are bailable, to their great charges and their 
vexation." 

' The Title of the Habeas Corpus, which indicates, according 
to the feet, a consolidation of two proposed Bitls, is that of " An 
Act for the better securing the liberty of the subject, and for 
prevention of imprisonments beyond Seas." The Act provides, 
^rst, as to persona having olliers in custody; — Upon demand 
made by a prisoner of a copy of a warrant of his commitment 
in the manner prescribed, it is to be delivered to him within 
six hours : and every writ of Habeas Corpus is to be returned 
to the authority issuing it, together with the body of the prisoner, 
and a statement of the cause of his commitment, within periods 
varying according to distance, from three to twenty days'. The 
expences of the return are to be indorsed on the writ, and are 
not to exceed a shilling per mile : these are to be paid in tiie 
first instance, and the prisoner's bond taken for repayment of 
any expences that may be incuiTed, in case he be remanded, 
These provisions are confined to imprisonments for criminal or 
supposed criminal matters, and do not apply where the commit- 
ment 13 for " treason ov felony plainly and specially expressed in 
the warrant of commitment." 

Secondly, as to the Pei-sons issuing the writ of Habeas Corpus ; 
— In Vacation time, and out of Term, the Lord Chancellor, or 
any Judge of the King's Bench, Common Pleas or Exchequer, 

' Foi, the Quaker, writaB in 1673, " Snon after tba SBSsiona, the Term coming 
on, a Habeai Corpvg waa sent down to Worceater ; whereupon we set out on the 
i^tb of the litU iDontii, &nd came to Londoa the ini of the i:th montli, the w«7b 
bang Tory deep, and Uie waters out." On tlie difficulty of travelling in the reign 
of Chsrlea II., Reo MacauUy'H Ui/ilory, Vnl, 1. c. 3, 

02 
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are required, upon view of the copy of a warrant of commitment 
or proof that it has been denied after a request in writing sub- 
Bcribeil by two witnesses present at its delivery, to grant th« 
writ of Habeas Corpus returnable immediate; and within t 
days of its return, to discharge the prisoner from his imprison- 
ment, " taking his recognizance with one or more surety or 
sureties, in any sum according to their discretions, having i 
gard to the quality of the prisoner and nature of the offence, i 
his appearance before the King's Bench, or at the Assizes a 
Sessions." 

The above provisions of the Habeas Corpus Act are subject! 
to exceptions f they are not to apply if it appear to the AuthoritJ 
issuing the writ, that the prisoner is detained by legal processjj 
order, or warrant, out of some Court that hath jurisdictio 
criminal matters, or by legal warrant for such matters or offences* 
for which, by the law, the Prisoner is not bailable ; or if he be^i 
committed for treason or felony plainly expressed in the wajrantej 
of commitment, or if he be convict or in executvm by leg 
cess, or if he be charged with process in any civil suit. Thesm 
exceptions occur in a straggling manner in the Act, and mayj 
admit of stricter definition. The implied exception of commit* 
ment for contempts of the Houses of Parliament has been pre-fl 
viously considered ; it is rested by Lord Kenyon, in Flower's 
case, on the ground that every Court is the sole Judge of its I 
own contempts, and that an adjudication of contempt or breach I 
of privilege is a convicfion, and a commitment in consequence anv 
execution: The same doctrine has been applied to libels onj 
Courts of Law, in order, as Chief Justice Wilmot expresses it,,l 
to " keep around them a blaze of glory," In Narcissus Luttrell's 
MS., it is related, under the date of the 4th of September, 1682, 
"The Sessions began at Hicks's Hall, wlien the Jury found 
several Bills; and, upon complaint against Mr Goodenough, the 
Underaheriff, for not providing a dinner for their worships, the 
Justices committed him for the confempt to jirison, denying bail." 
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f Further, — In Term Time a writ of Habeas Corpus may be 
sued for 83 well out of the Court of Chancery or Court of Ex- 
chequer, as out of the Courts of King's Bench or Common Pleas. 
The Court of Exchequer does not appear to have granted the 
writ at Common Law, except in the case of its own officers. The 
jurisdiction of the Common Pleas was a moot question, not 
agreed upon between Hale and Vaughan. The writ shall, 
moreoTer, run into Counties Palatine, Cinque Ports and other 
privileged places, Berwick, Jersey and Guernsey'. Prisoners 
shall not be removed out of their original custody unless in 
specified cases. Prisoners set at large by Habeas Corpus shall 
not be recommitted' for the same offence, "any colorable pretence 
or variation in the warrant of commitment notwithstanding." 

Prisoners committed for high treason or felony plainly and 
specially expressed in a warrant of commitment, may petition 
on the first week of Term or first day of Sessions, after their 
commitments, to be brought to trial; in which case, if they are 
not indicted in the course of the Term or Sessions, they are to 
be bailed, upon motion, on the last day of the Term or Sessions, 
unless it appear that the witnesses for the prosecution could not 
have been produced; if not indicted and tried in the second 
term or Sessions after their commitments, having so petitioned, 
they shall be discharged. 

No subject of the realm is to be sent prisoner into " Scotland, 
Ireland, Jersey, Guernsey, Tangier, or into parts, garrisons, islands, 
or places beyond the Seas." This clause had formed the subject 



■ This cUnae is enlargvd, in tbe 56tb of Geoi^ IH., to "roads, Ijsjb, creelca, 
and Harbours not within Uiu iiodj of a Ci}iiiit;." 

» At Now York, a CLuncollor committed for a contempt ; a Judga of the 
Supreme Court, in vacation time, discharged; the Chancellor rc-commiaed; and 
the Judge re-diecharged. The Supreme Court remanded ; the Court of Errora 
ravereed. The man vfhoee bodi/ had been the subject of conttst, as if between 
Grecian and Trojan chiofa, brought an action, Mprm the clavM in Ihe taet, for rt- 
comniianl, against the ChanooUor. The conflict paaaed throagh other stageH, and 
terminated io a statute, declaring that a person imprisoned for a eon/enipt cannot 
be discharged by Habeas Corpua, 
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of a separate Bill ; it partakes of the ambiguity of tlie term 
Iitfni qwttuor tnaria. 

With regard to the penalties inQicted by the Actj' — ^thosa>| 
for denying a copy of the warrant, or not duly returning the-J 
writ, or the undue removal of a prisoner are £100 for the firstW 
offence, £200 and loss of office for the second; — that for th( 
Chancellor or Judge denying the iVTit in vacation-time, £500;^ 
— ^that for recommitala, £500; — that for all persons concerned 
in commitments Ijeyond Seas, treble damages and costs, thQia 
damages not to be less than £500; besides which, they shallrl 
upon their conviction, be incapacitated from holding any office o€fl 
trust or profit, and shall undergo the punishment oi prtEmuntrefM 
(involving forfeiture of goods and chattels, and impriaoni 
during the pleasure of the King,) and " shall be incapable of an^^ 
jyardon from tlie King, of the said forfeitares, losses or disabilitiea 
or any of them," The penalties for thia last offence are meant'q 
to terrify Ministers, like ClaMndon, who might otherwise feel 
secure from popular gales, whilst basking under the favor of the 
Sovereign, whose ^nrt/twi, as in tiie case of Danby, might have 
blunted the sword of Josticc. 

The immediate operation of the llaheas Corpus Act was 
not to dispel, as with a magic wand, all delays of trial for State 
Offences and all illegal imprisonments. A few days before the 
passing of the Habeas Corpus Act, Pepya had been committed 
to the Tower under a warrant of the Speaker of the House of 
Commons, upon a treasonable charge of being a Eoman Catholic 
and concerned in the Popish Plot, Ou the 2nd of June, a week 
after the passing of the Act, he was brought to the bar of the 
King's Bench, under a wiit of Habeas Corj^ius, when he applied 
to be bailed : but was denied, probably on the ground that treason 
was expressed on the face of the warrant. He then demanded 
to be tried within the time specified by the Act. This application 
was refused, on the suggestion of the Attorney-General that he 
expected further evidence of treasonable correspondence with 
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France. Pepys was, thereupon, remanded to the Tower, and, 
after being brought to the Bar a second, and a third time, waa 
bailed in the excessive sum of £30,000; to save his gecuritiea 
he was obliged to appear before the Court of King's Bench fonr 
times more, on each of which occasions the trial was postponed 
on the same plea. Aftenrards, upon a atatement of the Attorney- 
General, that the solitary witness, Scott, had refused to adhere 
to his original accusation', Pepya was relieved from bail in 
Easter Term, 1680, about a year after his commitment. J 

Narcissus Luttrell, indeed writes, in his Diary, iu November, 
1683, " The first week of this Term, several persons committed on 
account of the Plot, (the Rye-House Plot) made tbeir prayers to the 
Court of King's Bench, to be either tried or bailed, according to the 
Habeas Corpus Act, wliich prayers were accordingly recorded." 
But Algernon Sydney waa sent to the Tower on tlie 26th of 
May, 1683, and was not tried till the 21st of November in that 
year. Narcissus Luttrell mentions that on the 7tb of November, 
1683, Speke (who had been indicted for spreading rumors con- 
cerning the Earl of Essex's death) was bailed, " but, in going 
home was arrested in an action of Scandalum Magnatum, for 

' Lord Brajbrocike's Ufe of Pepyt. Hia Lordship (to whom the oountiy ia 
bighlj indebted both for edification and amUBemant) triumphantly vindicates Fepja 
&oia tha imputation of papacy. Some psrticulara which he rehit<H that are con. 
nected with ttiiB false accusation, throw additional illustratioii on the chapter of 
this work on Parliament. In 1673 Fepjs had been chosen burgaSH for Cafltls 
RiBing, and hia return waa petitioned sgninst. Lor>l Sraybiooke gives, from the 
Jonmala, tlie particulars of the evidence adduced upon tho subject of the cleotion 
before the Committee of Privileges, in which ths principal topic was as to the point 
whether there had ever bseu seen, in Fepys'a house, an altar or a crucifix ! Shaftes- 
bury appears to have originated this calumny ; hut, when taxed, he denied having 
seen an altar, hut said that "he had some imperfect memory of seeing somewhat 
vMoh he conoeiTed to be a orucifix, but coulil not remember whether it waa painted 
or carvQiI, or in what manner the thing Was, and that his memory was ao very 
imperfect in it, that if he were upon hia oath ho could give no testimony." It 
appears that three Msmbers of the House were aent to interrogate Lord ShafloB- 
bury, all the witnesflfls having ([uoted him as their informant. Scott, Pepya's 
aoouser, afterwarda killed a hackney-coachman for refusing to drive him to the 
Temple for is. dd., and fied. Letters fo Pepys shew that Scott's Irienda were 
endeavouring to jiacify the coachman's widqw; whilst, on the contrary, Pepya's 
fritnds were Ijusy in keeping alive the widow's resentment. 



£100,000, at the suit of the Duke of York, and carried to 
prison for want of bail. From tlie same authority we learn that 
St Nicholas's Island at Plymouth was kept up as a State-prison, 
supposed to be out of the reach of the writ oillahms Corpus j and 
that Colonel Itumsey, after the contradictions in his evidence at 
the trials of Lord Ruaaell and Cornish had rendered him too 
infamous to be used any longer as a Kbig'a eviiience, ended his 
days in that place of confinement. 

Considering the ferment of politics in which the Habeas 
Corpus Act was passed, it will not be surprising, if, after the 
lapse of nearly two centuries, that Act may appear open to some 
criticisms, and may have been somewhat dilapidated by time. 
The provisions of the Act turn very much on the distinction 
between fklomes and misdemeanors, wliich, in the reign of Charles 
II., was a clear and sensible distinction; for, in that teign, 
felonies were almost synonymous with capital offences, and tlie 
expressions of felonies and capital offences are often used indis- 
criminately by Sir Matthew Hale. Felonies were generally not 
bailable, at least by Justices of the Peace, misdemeanors were 
almost nniversally so. In the present day, felonies are generally 
bailable hy Justices, and a series of misdemeanors is not 
bailable of right, but only at discretion. What occasion, then, 
is there for summary and extraordinary relief in the case of those 
misdemeanors the perpetrators of which are not now, as of com- 
mon right, entitled to be set free upon bail'b and, on the other 
hand, what provision does the Act contain for forcing on trials 
of persons committed for such misdemeanors as are bailable only 
at discretion? Perhaps, in this respect, the Habeas Corpus Act 
partakes, in some measure, of the crust of antic[ulty. 
I Beneficial as is the remedy by writ of Habeas Corpus, it is 
necessary, in order to t^e advantage of it, to possess some 
knowledge of ?a«J, sows fri^ids, some vumey ; and, to prisoners 
who want these desiderata, the Habeas Corpus Act affords a 
remedy beyond reach. 1 Chief Justice Scroggs, when printers of 
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libela were brought before him, refuaeJ to bail tiiem, but left 
them to sue out writs of Habeas Corpus ; well knowing that to 
Bome of them this prospect afforded only a bare imagination of 
liberty. The Iieadera of a Party and their friends, whose safety 
was, probably, the immediate inducement for passing the Habeas 
Corpus Act, might have experienced no difficulty in availing 
themselves of the relief it presented ; but there arc many persona 
to wliom, even in the present days of schooling, the Habeas 
Corpus Act would be a remediless remedy. (More universally 
attainable relief than by the Habeas Corpns Act is now secured 
to the Subject by th»-Tisitation of prisons, the regular order 
of judicature, the improvements trf the Constitution in respect 
of the tenure of Judges and the frequent holding of Parlia- 
ment, but, more than all, by the omnipotent voice of Public 
Opinion. 

Chancellor Kent is of opinion that, in America, what he calls 
an improvement in the English Act of Habeas Corpns has been 
adopted, which consista in giving a Judge power, even where 
a commitment purports to be for treason or felony, to examine 
the truth of the charge summarily, and to bail or diacharge the 
prisoner, as he may think fit, upon hearing both aides. Doubt- 
less, such a power is salutary in non-criminal cases, and has 
been provided in sueli cases by English Law; but, it maybe 
thought that it is inexpedient to institute a preliminary trial of 
treasons and felonies after a. j>ted poudre fasliion, where a regular 
trial by Jury may speedily be forced on ; especially considering 
the unlimited powers of bailing, on inspection of the depoaitiona 
for the prosecution, upon a Certiorari. 

The Habeas Corpus Act is obviously defective in not pro- 
viding for cases of imprisonment without warrant ; and this not 
only in regard to illegal restraint by Subject on Subject, but, 
alao, where the Crown has an interest, as in instances of im- 
pressment or smuggling. This defect has been supplied by a 
Statute of the 56th year of George III., which was passed within 
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a few years after Blackstone, in commenting on tbe fiuSeai'l 
Corpus Act of Cliarles II., liad written tliat " the remedy is now 
complete for removing the injury of unjust and illegal impriaon- 
ment." By the Statute of George III. several uaefiil proviaionB 
contained in it are made applic^Lle to the Act of Charles II., 
and may be regarded as expedient modifications of that Act. It 
may te questioned whether most of the discrepancies remaining 
between the two statutes are not to be attributed to the altera- 
tion of times rather than to diversity in their subject-matters. 
The curtailment of flte power of pardoning, for instance, and the 
£500 penalty on Judges, would, probably, not have been inserted 
in a Haieaa Corpus Act made in the present reign. 

( It seems to deserve the attention of the Le^slature whether, 
as in several codes of America, all extant provisions touching 
illegal imprisonment might, to nearly their whole extent, be ad- 
vantageously consolidated; thus methodising many rambling 
enactments, avoiding unnecessary diversities and repetitions, and 
making the English law concerning the personal Liberty of the 
Subject simple, accessible, and unifonri'; rendering it in form, as 
well as substance, a just cause of national pride. J 

Eulogies on the Ilaheas Corpus Act of Charles II. have 
exercised the rival pens of our most eloquent historians ; not 
without occasionally, as Mr Hallam suggests, their lavishing 
praises upon it which are more justly due to the Writ oi Habeas 
Corpus devised by our more remote ancestors : this may have 
been owing occasionally to ignorance, but more frequently, per- 
haps, to that admiration which follows the cro\vning operation 
of any noble fabric. 

'Tib the last key-.stone 
That makes the arch ; the rest that there were put 
Are nothing till that cornea to bind and shut. 
Then Btanda it a triiiinphal mark ! Then men 
Obsei've the strength, the height, tlie why and when 
It was ereoted ; and still, walking under. 
Meet some new matter to look up and wonder. 
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James II. evidently considered tlie Act, as, if not intvodnc- 
tory of a new element of the Constitution, eminently conducive 
to the People's safety, or aa he deemed it, their licentiousness, 
1/ Among the Stuart papers is a document dated a.d, 1692 (sliortly 
before James's death), and headed, " For my Son, the Prince of 
Wales," containing these words: " 'Twas a great misfortune to 
the People as well as to the Crown, the passing of the Habeas 
Corpus Act ; since it obliged the Crown to keep a greater force 
on foot than it needed otherwise to preserve the government, 
and encouraged disaffected, turbulent, and unquiet spirits to 
contrive and carry with more security to themselves their wicked 
designs, 'Twas contrived and carried hy the Earl of Shaftes- 
bury to that intent." 

It is a valuable testimony to the constitutional importance of 
the Habeas Corpus Act of Charles II,, that, in America, besides 
the adoption of the Common Law of Habeas Corpus which was 
in force prior to the Revolution of the United States, the 
statute of Charles II. has been made tlie basis of laws enacted 
with the same object Ijoth in the general Constitution of the 
Union, and in those of most of its separate States. Chancellor 
Kent expresses a just eulogium on the practical merits of the 
Statute, that " nothing similai' to it can be found in any of the 
free commonwealths of antic[uity ; its exceHence consisting in 
the easy, prompt, and efficient remedy afforded for all unlawful 
imprisonment, not leaving personal liberty to rest for its security 
upon general and abstract declarations of right." 



n. Miscellaneous Safeguards of Personal Liberty.' 

Liberty of the Person is not so securely protected by the law 
of Habeas Corpus but that additional safeguards of it have been 
established since the reign of Charles II., with advantage to the 
Community. The Habeas Corpus Act is silent upon the subject 
of the amount of bail. It had been provided in Magna Chartn, 
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that if a freeman be amerced, it eliall be salvo contenemento mo, 
and if a villein, gaho wanagio suo, which had been held by the 
Judges of Charlea II. to be confined to amerciaments, and not to 
extend to Jines ; hence much less would they, in matters of bail, 
have paid any regard to countenances and wanaffes'. The Habeas 
Corpus Act might easily have been made a dead letter by an 
abuse of the discretionary power confided by it of hailing ; the 
party imprisoned when brought before a Judge being entitled to 
be act free only on condition of being bailed, the amount being 
left to the Judge's discretion, who might have none. It may be 
deemed an important security for liberty gained since the reign 
of Charles II., that it is declared, in the Bill of Rights, that 
" excessive bail ought not to be required." 

The Liberty of the Person has been much advanced since 
the reign of Charles II., in consequence of an augmentation of 
the discretionary power of bailing, which Las been very much 
enlarged, particularly by a Statute of Victoria, even since Black- 
atone enumerated ten species of offences, persons charged with 
wliicb were, in his time, "clearly not admissible to bail by 
Justices of the Peace," besides, as be writes, "others of a du- 
biona nature." Nor would Junius, in the present day, be tole- 
rated in fulminating a series of lettera against Lord Mansfield, 
for bailing, in his capacity of Chief Justice of the King's Beuch, 
Eyre (who, Junius writes, he presumes was a Scotchman) for 
larceny, seeing that he had been taken in the vminour. An 
anonymous utterer of such invectives in the preaent day would 
leave no doubt, among the inquisitive, that he was not a lawyer. 

General Warrants were in use in the time of Charlea II. ; 
they were supposed by Lord Camden to have originated with 
Chief Justice Scroggs and his coUeagnea, and were chiefly issued 
against the authors, printers, and publishers of alleged libels, 
leaving it for the messenger of the Press, or constables, to supply 
the names ; thus allowing the lowest functionaries of justice to 

' See theaa terms explained in Barrington'B ObsctnUiows oil Magna Charia, 
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BUpport their conjectures on questions of authorship which 
may have perplexed tlie literary world, hy manacles, bars and 
bolts. The unconstitutional character of General M'^arrants was 
not acknowledged till the year 1766; and, most probably, the 
last general warrant which will ever have been issued in Eng- 
land will have been one signed by tlie Earl of Halifax, command- 
ing four of hia Majesty's messengers in ordinary to "make strict 
and diligent search for the authors, printers and publishers of 
& seditious and treasonable paper entitled The North Briton, 
No. 45, and them, or any of them having found, to apprehend 
and seize." 

III. Memovah of the Poor. 

Lord Coke writes of a numerous class of persons in his time 
whose want of liberty consisted in a deprivation of the power of 
locomotion (which he speaks of as the characteristic of a freeman), 
except at the will of Lords of Manors. A species of men, called 
sine regardant) were even treated as parcel of the real estate, 
' and Lord Coke accordingly instructs us how a widow was to be 
endowed out of them. The Poor, in the reign of Charles II., 
■e made regardant to parishes, and compulsorily removable 
thereto, The Law of Settlement as well as that of Parochial 
I Relief had been established by a Statute of Elizabeth ; but, 
' until the reign of Charles II., there was no regulation to prevent 
an able-bodied and industrious pauper from resorting to any 
parish that he pleased for employment. In the Act of the 13th 
and 14th Charles II. c. 12, it is recited, that, "by reason of 
defects in the law, poor people are not restrained from going 
I from one parish to another, and, therefore, do endeavour to settle 
I themselves in those parishes where there is the best stock, the 
largest commons or wastes to build cottages, the most woods 
for them to bum and destroy, and when they have consumed it, 
then to another parish, and at last become rogues and vaga- 
bonds;" it is then made lawM for two Justices of the Peace, 
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after complaint, within forty days after any persons so coming U 
settle in any tenement under the yearly value of ten pounds, 
remoTe them to the parish where they were last legally acttled, 
unless upon giving security to indemnify the parish where they 
are found, to "be allowed by the Justices. It ia to be observed, 
that the penalties inflicted on rogues and vagabonds were, by 
other statutes in force in the reign of Charles II., inhuman and 
merciless. 

This provision led to fui-tive residences "for forty days, and 
that again to the re<iuisition of a written notice of residence. 
But, by a Statute of George III., a man coming to settle in a 
parish is no longer liable to removal upon the mere probability 
of his becoming chargeable; and it is required that he should 
have become actually ckargeahle by receiving or applying for 
relief. In 1722, the workhouse was made a teat of destitution. 
It would appear, from the Report of the Poor Law Commissioners 
of 1834, that the most pressing of the existing evils connected 
with the public maintenance of the Poor were traceable, in a 
great measure, to the operation of the Act of Charles II. touch- 
ing settlements and removals. An important Statute for the 
general administration of the Poor Laws, was, pursuant to the 
recommendations of the Commissioners, passed in tlie reign of 
"WiUiam IV. (4th and 5th W. IV. c. 76). In the year 1846, a 
considerable mitigation of the system of removal was effected 
by it Statute of Victoria (9th and 10th Vic. c. 66), prohibiting re- 
movals of persons who have resided for five years in any parish, 
or becoming chaj'gcable in respect of relief rendered necessary by 
such sickness or accident aa shall not produce permanent dis- 
ability. The total abolition of the system of removals ia one of 
the legislative ijuestioos of the day : at all events the pcrson.al 
liberty of the Poor according to law may be considered to have 
been ameliorated since the reign of Charles II., in which reign 
they became more shackled and mllemized than theretofore " since 
the Nonnan Conquest," 
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An instructive sketch of tlie operation of the Statute of 
Charles II., for the removal of the Poor, ia given hy Sir Josiaii 
Child, writing in 1665 : " A poor idle woman, that will not work, 
or that nohody wdl employ in the country, comes up to London, 
to set up the trade of begging; such a person, prohahly, may 
l>eg up and down the streets seven years, it may be seven-and- 
j twenty, before any body asketh why she doth so ; and, if at length 
fihe hath the ili-hap iu some parish to meet with a more vigilant 
beadle than one iw twenty of them ai-e, all he does is but to 
lead her the length of five or six houses into another parish, and 
then concludes, as his masters the parishioners do, that he hath 
done the part of a most diligent officer. Bat suppose he should 
yet go farther, to the end of his line, which is the end of the 
law, and the jrerfect execution of his office, — that is, suppose he 
should carry tliis poor wretch to a justice of the peace, who 
should order the delinquent to be whipt, and sent from parish to 
parish to the place of her birth or last abode, whichT 
justice of twenty, through pity or other cause, will do : even this 
is a great charge upon the country, and yet the business of the 
nation itself wholly undone ; for no sooner doth the delinquent 
arrive at the place assigned, but, for shame or idleness, she pre- 
sently deserts it, and wanders directly back, or some other way, 
hoping^ Em-^juitet fortune ; whilst the parish to which she is sent, 
knowing her a lazy, and perhaps a worse qualified person, is as 
willing to be rid of her as she is to be gone from thence." Sir 
J, Child reconunends the institution of officers, to be called, 
"Fathers of the Poor," each of whom is to wear some lionomble 
badge, as he suggests, " after the maimer of the Familiars of 
the Inquisition." 



CHAPTER VII. 



LIBERTY OF PEOPERTY. 




PJJBLICA privatis secemere was, aa Horace suggests, one of 
the earliest coDcems of Legislaturca. It is to be investi- 
gated whether the balance between rights of the Crown and of 
the Subject in property was adjusted with more policy in the 
reign of Charles II., than before or since? Whether, in the 
preservation of auch rights in property as the Subject has, the 
Constitution, in the reign of Charles II., had degenerated from 
the tenor and spirit of the famous tweuty-ninth Chapter of 
Magna Charta, wliereby, after providing for personal liberty in 
the terms, " NuUus liber homo capiatur vel impriaonetur," the 
Subject's property is thus protected, " Aut disaeisetur de libero 
tenemento auo, vel libertatibus vel liberis consuetudinibua auis, 
aut utlagetur, aut exulet, aut aliquo modo deotniiitur." It ia 
proposed to consider the subject under the following heads : 
I. Feudal Tenures, and, herein, of (a) Wardship and like 
burdens, (b) Corruption of blood. Escheat, and Forfeiture, in 
cases of treason and felony, (c) Miscellaneoua incidents of feudal 
tenures. II. Purveyance. III. Statutory Penalties, IV. Crown 
nights in Properly, 

I. Feudal Tenures. 
It has been usual to attribute to the Era of the reign of 
Charles II., the liberation of the estates of the Subject from the 
?sive appendages of military tenures. In this respect the 
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Act of Cliarles II., for the abolition of military tenures, has been 
considered by Blackstone more beneficial to freedom of property 
than Magna Charta, inasmuch aB it extirpated what was only 
pruned at Eunningmede. It will be conreuient to treat, under 
the head of feudal tenui-ea, on the subject of forfeitures for treason 
and felony, from their intimate connection with esclieata, though 
derived from pre-feudal times. 



(a) Wardship. 

Wardship was the most vexatious of feudal burdens attach- 
ing to lands held by the tenure of Knight's Service. The merit 
of emancipating the landowners of England from this incum- 
brance is primarily due, not to the Parliament of Charles II,, 
but to the Commonwealth. An Ordinance for abolishing the 
Court of "Wards and Liveries was passed by tlic Lords and 
Commons on the 24th of February, 1645, and tliis Ordinance 
waa further established and confirmed In a subse^juent Parlia- 
ment, well known by the name, of Barebones's Parliament, in 
1656, Accordingly Inquiatttotis post mortem, taken on the decease 
of the military tenants of the Crown, are extant, in the Tower 
and other public offices, which date from the reign of Henry III., 
but none are to be found after the year 1645.' 

Tiie plagiary Act of Charles U. (12 Charles II. c. 24) was 
passed by the Convention Parliament In the year 1660, very 
shortly after the Restoration. The Title of the Act is, "An 
Act to take away the Court of Wards and Liveries and tenures 
in Capite', and by Knight's Service, and Purveyance, and for 

' See Grimaldi'a Origints Oeaealoffieie for tlia Uiatory and repoaitoriea of these 
iDquuitionB. Ccimuiissiona to Kinga-at-ArmH for heraldic vuitationH contJnuBd to 
he iaaued till the md of James U. See lUd., and Diary of Ihigdalt, 

' Socage in eapUe, tia well ua Knight's Service, ia aboUahed by the Act, but this, 
oa obBBryfld by Madox and Hargravo, ia a loose mode of expreasion for the oppres- 
sivQ services of tenures in eapUe; aince m[»t lands are, in theory, supposed to be 
held immcdialdy (in capite) of the King. Shateapere, who aboundB in lagaJ jokac, 
makes Jact Cada asclaim, when ha orders Lord Sn,j to be bBheaded, "All u 
ahaJl hold of me tn copilr," 
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settling a revenue upon hia Majesty in lieu thereof." The A(^ 
recites that " since the interruption of the Court of Wards whidl 
hath been from the 24:th day of February, 1645, many persoiU 
have by will and otherwise made disposal of their lands held by 
Knight's Service, whereupon divers questions might possibly 
arise unless some seaaonabie remedy be taken to prevent the 
aarae. Tlie Statute abolishes tenure by Knight's Service and 
its incidents, and also purveyance and pre-emption, and then 
proceeds to confer on his Majesty, his heirs and successors, " a 
fiill and ample recompenee and satisfaction," which is done by 
means of an hereditary excise duty', for collecting which strin- 
gent provisions are enacted. 

It may be thought that the abolition of military tenures was 
leas the result of legislative policy, than one necessitated by the 
circumatanees of the times. Independently of the inextricable 
confusion adverted to in the Act into which titles to land would 
have been thrown by a nullification of conveyances during a 
period of the previous fifteen years from 1645 to 1660, it may 
be doubted whether the onerous obligations of military tenures 
could have been effectually enforced at the juncture of a re- 
aioration to a throne. An income from them could have been 
derived only by an exercise of a prerogative more odious in ita 
character, and more precarious in its fruits than a stipulated 
revenue paid by the unfailing consumers of beer and liquors. 

Military Tenures and their incidents were a grievance, which 
could only have been upheld by immemorial and uninterrupted 
usage. The Commonwealth, however cliallengable its foundation, 
conferred a lasting benefit on the Country by having broken 
the chain of this and numerous other impolitic usages, the re- 
vival of which became impraetieable, after the nation had tasted 

' Liipiora ajid lieer were the prmcipal articles of cEcbe in the reign of Charles 
H. ; but Ua was an exoiseable article daring that reign, tlie dnty not beings levied 
□n the imported commodity, but on the hqnor bought in the ahojia. Tea ia msa- 
tioned in the Excise Act of nth Car. II. c. 23, and, aa a, rarity, b; Pepya, Waller 
has a poem entitled, " Of Tea, conunended by her Majesty." 
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the fruits of their Buspensioii. Restrictions on the power of 
alienation, licensed plunder of the estates of minors, tendered 
marriages of Wards for the pecuniary profit of their feudal lords, 
with a variety of other exactions, such as liveries, primer seisins, 
aids, reliefs, ousterlemains, needed only to be intermitted for 
fifteen years, to ejisure their extinction with or without the Le- 
gislature. After the seasonable though nipping frost of the 
Commonwealth, our law hooks could never again admit of 
UlT^trations su^h as one which Lord Bacon fiimiahea in his 
legal Maanins: "If I covenant with my Ward that I will 
tender unto him no other marriage than the gentlewoman whose 
picture I delivered unto him, and that picture hath about it 
ostatis sum anno 16, and the gentlewoman is seventeen years 
old; yet, nevertheless, if it can be proved that the picture was 
made for that gentlewoman, I may, notwithstandmg the mis- 
taking, tender her well enough," Neither, after the Parliament 
of Barebonea, was it probable that any future Sir Thomas Smith, 
in a "Commonwealth of England," should write, and write in 
vain, that " Many men do esteem Wardship by Knight's Service 
contrary to nature, that a freeman and gentleman should be bought 
and sold like a horse or an ox, and so change guardians at first, 
second, or third hand, as masters and lords. The King having 
so many Wards, must needs give or sell them, and the grantee 
or buyer has no natural care of the infant, but only of their own 
gain; thus, they will not suffer a Ward to take any great 
pains either in study or any other hardness, lest he should be 
sick and die, before he hath married the buyer's daughter, sister, 
or cousin, for whose sake he bought him, and then all the 
money which he paid for him would be lost. The Guardian 
doth but seek to make the most of his Ward as of an ox or 
other beast." Among other evil consequences of the system, 
Sir T. Smith states, that " Wards arc married very young and 
before they be wise, and, many times, do not greatly love their 
wivea." 

p2 
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Tlie Court of Wards was of such odious memory, that wh6s 
a Bill was introduced in the reign of Charles 11., in favour fl 
tile College of Heralds, to restrain, as Dugdale writes, their " 
enemies, the painter stainers," who, he says, had no right i 
paint coats of arms, it was got rid of, as he relates, althoo( 
twice moved, owing to a clamour, that it was a atepping-sto 
to revive the Court of Wards. 

With regard to the extent of the operation of the Statute of 
Charles II. in emancipating the lands of the subject, and the justice 
of the mode of compensation to the King which was adopted;— it is 
to be observed that the emancipation reached only to lands held 
by the tenure of Knight's Service. It appears from Littleton's 
Tenures and Coke's Commentary upon them, that a considerable 
part of the lands of England were held under other tenures, 
especially Socage, which was supposed to have been the tenure 
of lands originally appropriated to agricultural purposes, and 
not the Bustentation of Knights and Esquires, The passing of 
the Act of Charles II. waa, probably, much facilitated in con- 
sequence of the landed aristocracy who held estates by the 
tenure of Knight's Service transferring their feudal burdens to 
the shoulders of the general body of consumers of exciseable 
articles. Prynnc, in a debate on the Bill, said that its operation 
was to " make every householder a tenant in capita." 



{h) Corrupthn of Blood, Escheat, and Forfeiture in cases 
of treason and felony. 

With regard to Corruption of Blood; — an important exception 
is admitted by Blactstone to the blessings of the Statute of 
Charles II., in abolishing the doctrine and consequences of the 
military tenures, viz. in leaving to posterity the corruption of 
inheritable hhod upon attainder of treason or felony. Hale 
writes, in the reign of Charles 11., subsequently to the Statute 
under consideration, " If the Son of a person attaint purchase 
land, and die without issue, it shall not descend to his uncle, 
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for tlie attainder of liia fatliet corrupted the blood, whereby the 
bridge is broken down. Corruption of blood, indeed, involving 
an obstruction of all descents by or through a person attainted, 
even as Blackstone says, to the twentieth generation, has been 
abolished since the reign of Charles II., and, thereby, our 
public law has been made more perfect than at the vaunted era 
of its theoretical perfection. 

In reference to Escheats ; — these, like Comiption of Blood, 
are not peculiar to military tenures, and, therefore, were not 
strictly within the scope of the Act abolishing the Court of 
Wards ; but, although iinnotice'd by Bla{!k8tone, are a very 
important qualification of his euloglnm, that the Statute of 
Charles II, " Extirpated all the slaveries of the feudal system," 
and " removed all the oppressive appendages of feudal tcnui'es 
from encumbering the estates of the Subject'." Escheats are 
one of the most oppressive appendages of feudal tenures. 

Escheats pro delicto in the reign of Charles II. were, pro- 
bably, more distinguishable from Forfeitures than in the present 
day. Judging from the Books, and even from Blackstone, there 
were, in the reign of Charles II., and later, numerous Subjecta 
who had lands held of them in fee simple, and who, if their 
tenants committed felony not amounting to treason, took the 
felon's estate by way of escheat after the King had received 
the satisfaction of his year, day, and waste. 

The mesne lord, as he was called, was entrusted with the ex- 
action and entitled to the profit of a large portion of the punish- 
ment incident to felony, without any obligation of tempering 



' BUckstonB states an eiception to hia pOBition of the Btatuta of CharlcB II. 
having eitirpated all the Bliveries oT the feudal ByBtem, thus: "Except, perAapg, 
in Copyhold tennrB ; uid in tliis also they are now in great maaanra enervated by 
gradual custom, and the interposition of onr Courts of Justioe." The sabject of 
Copjholda may be thougbt to hSTe little to do with the qucation of the vigor of the 
English Conatitation in the raign of Charles II. ; but it ia obflorvabla how Black- 
stone appears to bave faaen soared by hia own hTienility, and to have miido amends, 
by departing altogether from his auhjoot, to prove that if the Constitution waa not 
perJinpa parftct in one particular iota, it haa lieen made more perfeot since. 
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justice with mercy. A Land-Sovereign of this species is n 
rara avis, thougb, as a chimera at least, ]ie haunta the chamlx 
of Conveyancers. 

WJiether the Sovereign could have claimed lands by caches 
as immediate lord of the soil, or by forfeiture, in the reign o 
Charles II., his right, as well as that of any larking mesne lord 
has, within memory, been abolished in respect of all offence 
except treason and murder. With respect to eschiats pro i 
featu hceredis, an additional value has been imparted to propert 
that stimulus of national industry, since the reign of Charles 1 
by the recent Descent Act, which gives the estate of a dece 
proprietor to his half blood, or his father, mother, or ancei 
in a direct ascending line, rather than to his Parens PatricB. 

With regard to forftiture of goods and chattels in cases 
treason and felony ; — this was allowed by the Constitution i 
the reign of Charles II. to a much greater extent than at presenn 
Sii" Matthew Hale, after reciting a statute which prohibits t 
goods and chattels of a deceased person being seized before c 
viction, mentions that Vane's rents were seized in the hands e 
his tenants before he was even indicted ; and he subjoins, " I 
know not how it comes to pass, that the case of seizing t 
goods of a person accused of felony, though imprisoned, i 
imprisoned, hath so far prevailed, that, notwithstanding tba 
statute, it passeth for law and common practice, and nothing { 
more usual." 

The same Convention Parliament which has been snppos 
to have dealt so severe a blow on the feudal system, 
the vindictive and insatiate spirit of feudality, an Act (12 Caj 
H. c, 30) whereby all and every the species of real property o 
chattels real of Cromwell, Ireton, Bradshaw and Pride, all dap 
ceased before the Restoration, and of about twenty persons wW 
are stated to have iled, which they had on the 20th of Mai 
1646, are declared forfeited to the King. Under this Actt! 
estate of Lndlow, in Wiltshire, became forfeited, and afterwai 
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passed by royal grant to Sir Edward Seymour ; and he it was 
who presented to King William an address of the Houae of 
Commona on the Regicide revisiting England, after a long exile 
of thirty years', in consequence of which he was compelled to 
reseek the cottage over the door of which he inscrihed with an 
equanimity worthy of a more classical ending— Omree aolurn 
Jhrtipatria eat, quia patris. 

Escheats and Forfeitures, even if they had been reduced in 
the reign of Charles II. to their present attenuated condition, 
must have remained a grievous oppression on the Subject, in 
consequence of the Sovereign's personal interest in exacting 
them ; — an evil, which, in the reign of an ambitious, avaricious, or 
extravagant Sovereign must have been at a maximum. Owing to 
a very important change in the practical working of the Consti- 
tution, the Sovereign, since the commencement of the reign of 
George HI. may retain all the gratitude, and be pointed at with 
all the admiration attaching to that mercy 

Which droppeth, as the gentle rain fiwm heaven, 
but is not poorer by a shilling though it were after a remission 
of the forfeiture of a Cotmty, or of the whole stock of Consols. 

The following instance of applications for an escheat, occur- 
ring in the reign of Charles II,, illustrates the importance of that 
clause of the Bill of Eights " That all grants and promises of 
fines and forfeitures of particular persons before conviction are 
illegal and void." Sir John Beresby relates, in his Memoirs, 
that a foolish and scandalous report had got abroad, that he had 

I See this transiiction reaented in eloquent lango^e by Mr Maoaulay. The 
luMtorian eparea, however, William's cliaracter, in cot reciting hm answer to the 
AddrcBH, viz. "Thnt the Addrcsa t/na en reasonable, uid the denire do jt^st, that ha 
would order a prockmation to he isHued out immediatol; for that purpose." lilr 
Mocauhij writes, without mentioning the estate in Wiltshire, or suggesting anj 
reason for Seymour bting appointed to present the Address ; " Seymour presented 
the Address, and tiit King promised to do what was asked. Some days, however, 
elapsed before the proclnnuition appeared." The answer to the Address was re- 
turned the nest day. Mr Macaulay has properly censured tlie Whig Addison for 
Che spirit in wMoh he criticises Ludlow's motto over bis door. 
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occasioned the death of a tlack servant by performing an ope 
tioa upon him. Sir John laughed at the report at first, bul 
soon found that the Duke of Norfolk had "been begging 1 
estate of the King as forfeited for felony, and that one Mr Felto 
of the Bedchamber bad actually got the promise of it. Up( 
application to the Lord Treaatuer, Sir John Reresby was toU 
by him that he had taken great pains to prevent the- begging of 1 
his estate ; bat Sir John shrewdly suspected that, if it were I 
true, it was from a desire to get the estate for himself. 

Two caaes of forfeiture for suicide, one in the reign ( 
Victoria, and another in the reign of Charles 11., may illustrat 
the difference of usage on behalf of the Crown in the two reigallB 
with regard to forfeitures for felony. 

PiiEUOGATiVE COL'HT, Thursday, August 7, 1856. 
(Before Sir John DaoaON.) 
This was the first caveat day after Trinity Term, 
In the goods of John Sadleir, Esq. (a Jeh de se). 
The Queen's Advocate said, that John Sadleir, late of Grl(H 
cester Square, Hyde Park, died on the 17th of February, 1S56J 
intestate. By an inquisition, taken at Hampstead on the lltoa 
of March following, it was found that the deceased did felo- 
niously take his own life, and a verdict of filo de se was re- 
turned. By reason of such felony the estate and effects of which 
the deceased was possessed, or to which he was then entitled, or 
to which he might become entitled, became forfeited to her 
Majesty in right of her royal prerogative. Her Majesty, by 
warrant under the royal sign manual bearing date the 2nd ultimo, 
and countersigned by two of the Commissioners of her Majesty's 
Treasury, bad granted all the right, title, and interest whatso- 
ever of her Majesty in and to the goods, chattels, and credits of 
the deceased to Mr Anthony Norris, of Bedford-row, to the in- 
tent that he might obtain letters of administration of the goods, 
chattels, and credits for the benefit of the creditors and next of 
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kin of the deceased. He (the Queen's Advocate) moved the 
Court to decree administration to Mr Noma aecordingly. 
The Court granted the application. 

With this case may be compared one of which the details 
are related in Pepya'a Diary, in which the rigor of the law is 
apparent through a transient gleam of royal good nature : 
"Comes news from my cousin Kate Joyce, that if I would 
Bee her husband alive, I must come presently. So I to him, 
and find his breath rattled in his throat; and they did lay 
pigeons to his feet, and all despair of him. It seems that on 
Thursday last he went, sober and quiet, to Islington, and be- 
hind one of the Inns, the White Lion, did fling himself into a 
pond. He was spied by a poor woman, and got out by some 
people, and set on kia head, and got to life : and so his wife and 
friends sent for. He confessed hia doing the thing, being led 
by the devil. The friends that were there, being now in fear 
that his goods and estate would be seized on (though he Kved 
all this while, but grew worse and worse), because of his endea- 
vouring to drown himself. My cousin did endeavour to remove 
what she could of plate out of the house, and desired me to take 
my flagons ; which I did, but in gi-eat fear all the way of their 
being seized'; though there was as yet no reason for it, he not 
being dead. So with D. Ganden, to Guild Hall, to advise with 
the Town Clerk about the practice of the City and nation in 
this case ; and he thinks that it cannot be found seJf-murder ; 
but if it be, it will fall, all the estate, to the King. So I to my 
cousin's again; where I no sooner come but I find that her 
husband was departed this life. So, at her entreaty, I presently 



' pDpyH had eent these flagODS to Joyce's, thinkiiig it snfest to scatter hia 
property when the Dutch fleet were at Chatham — n period when tto Dutch were 
expected at London "Bridge, and when the nution onuld not repeat, after Cowley, 



n Con.iuit. One of 
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to White Hall, and there find Sir D. Coventry: and he carried 'j 
me to the King, the Duke of York being with liiin, and there ] 
told my Btory : whereupon the King, without more ado, grante 
that, if it was found, the estate should be to the widow i 
children. I presently to each Secretary's office, and there Id 
caveats, and so away back to my cousin's. When I came thithffl 
1 find her all in sorrow, but she mightily pleased with mjj 
doing this for her, and which, indeed, was a very great e 
for people are looking out fir the estate^ On another day, Pep] 
wiiteB — " Thence stole away to my cousin Kate'a, and thea 
find the Crowuer'a Jury sitting, but they could not end it, bui 
put off" the business to Shrove Tuesday nest, and bo do give v 
to the burying of him, and that is all ; but they all incline to find 
it a natural death, though there are mighty busy people to hat< 
it go otherwise, thinking to get his estate, but are mistaka 
Thence, after sitting with her and company for a while, com 
fortlng her ; though I can find she can, aa all other women, ciy« 
and yet talk of other things all in a breath." On another dayj 
" Coming home, my wife and I went and saw Kate Joyce, win 
is still in mighty sorrow, and the more from something that 1 
Stillingfleet should simply say in his sermon, of her husband']^ 
manner of dying, as killing himself." On another day, "When 
come liome, I find Kate Joyce hath been there, with sad newa 
that her house stands not in the King's liberty, hut the Dean 
of Paul's ; and so, if her estate falls, it will not be in the King's 
power to do her any good. But I do believe this arises from 
somebody that hath a mind to fright her into a composition for 
her estate." On another day, " To Kate Joyce's, where the 
jury did sit about her husband's death, and their verdict put off 
for fourteen days longer, at the suit of somebody, under the pre- 
tence of the King ; but it is only to get money out of her to 
compound the matter. But the truth is, something they will 
make out of Stillingfieet^s sermon, which may trouble us, he 
declaring, like afool, in his pulpit, that Joyce did confess that hia 
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iea in tlie world did make liira do wliat he did. This vexes 
mo to see how foolish our Protestant Divines are, while the 
Papists do make it the duty of Confessor to be secret, or else 
nobody would confess their sins to them. All being put off for 
to-day, I took my leave of Kate, who is mightily troubled at it 
for her estate's sake, not for her husband ; for her sorrow for that, 
I perceive, is all over." 

In the following transaction it may appear that Charles II. 
was not uniformly as compliant in matters of forfeiture, as he may 
seem to have been in the case of pretty Kate Joyce. It should 
be premised that at the Restoration, the Crown, the Church, 
and broad-acred Eoyalists re-entered triumphantly on their lands 
without any satisfaction to purchasers ; except where property had 
become part of the public domdns by confiscation during the 
Commonwealth, in which case, it would appear that it devolved 
irrecoverably on the King. An inscription on an edifice erected 
in 1732, by an Earl of Derby, runs, " James, Earl of Derby, was 
beheaded at Bolton, 15 October, 1652, for strenuously adhering 
to Charles II., who refased a Bill passed unanimously by both 
Houses of Parliament for restoring to the family the estate lost 
by his loyalty to that King." 

Roger North, in his Life of Lord Keeper Guilford, mentions 
acta of what he calls his lordship's negative benevohnce, inasmuch 
as " when forfeitures of estates and goods flew about at Court, and 
the harpies continually begging tliem, his lordship never had a 
thought of profiting to himself out of the misfortunes of families, 
as when Lord R, obtained the Lord Grey of Wark'a estate, and 
Lord J. that of Prideaux, &c. and when his lordship interceded 
with Charles II. for his favour to one who was obnoxious, the 
King facetiously told him. It is very strange that every one of 
my friends keeps a tame knave." 

North adduces particulars of the Lord Keeper's interceasion 
for a person whom he calls one of the " miserables." A man had 
been executed at Tyburn, apparently owing to a mishap of 
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justice ; his widow waa adviaed to petition for a grant of h,« 
husband's goods for her subBiatence. The Lord Keeper fni 
nished a humane friend, who took an interest in the matterj 
with instmctions for the Petition, wherein his lordship advi» 
that no argument should be made with a reflection on the { 
ceedinga of justice; but that tlie only arguments should be, tha( 
it was " bnt a small matter which was left, and that the widow'ql 
friends were very loyal." Korth concludes with saying, " Whal 
waa done in thia matter is not now material to be known." 
bowevcr, the result had been favorable, it is probable that htU 
would have made it redound to his brother's glorification. 

Of excessive Fines of Courts in the reign of Charles II., which 
were near akin to judicial escheats and forfeitures, examples 
have been given in treating of Sedition : other cases might be 
instanced in the punishment of the Loudon and Nottingham 
rioters. By the Bill of Rights it is declared that " excessive 
fines ought not to be Imposed." Sir J. Hawles writes that the 
Fines of Courts in the reigns of Charles II. and Jamea II. mate- 
rially contributed to the success of the Revolution. 

This head may be concluded by noticing that within memory 
has been abolished the oppressive prerogative of deodands, and the 
forfeiture of goods and chattels in cases of homicide se defendendo, 
and by misadventure, and for the fiigM of acquitted felons, all of 
which were standing prodigies of criminal jurisprudence in the 
reign of Charles II. On the subject oi flight, Sir Matthew Hale 
writes, in that reign, " It holds, indeed, that a fugam fecit pre- 
sented before the Coroner is not traversable, quia aundmt ley 
de Corone;" and, again, " On aU hands it is agreed, that, if the 
Coroner, upon an Inquest, present one as guilty, and that h^fled 
far it, but the party, when arraigned, is found not guilty, and also 
that be did not fly ; yet that doth not avoid the first inquisition 
as to the flight, but the best shall ie taken fir the King." 
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(c) Miscellaneous Incidents of feudal tenures. 

Some Incidents of feudal temirea may lae noticed, not on ac- 
connt of much relevancy to the vigor of the Constitution, but as 
shewing the qualifications with which it is necissary to season 
Blackstone's remarks on the extirpation of all_/e«(7ai^ appendages 
of tenure in the reign of Charles II, The retaliatory forfeiture 
for Mortmain was originally a punishment inflicted on a feudal 
tenant for giviug land to a Monastery or other Corporation 
which yielded no wardship or other fruit of tenure, hut held the 
land, as it were, in a dead hand {mortad tnanu). Several import- 
ant relaxations of tliis severe law have heen made in modem 
times, and licenses to alien in mortmain were placed, at the 
Revolution, on a more constitutional footing than they stood in 
the reign of Charles II. But the Law of Mortmain, in point of 
its Jkudal forfeiture, remains in unfavourable contrast with the 
modem law in part viaterid of Charitable Uses, in which, by the 
simple avoidance of a conveyance, the law is maintained, not 
avenged. 

The exemption of freehold and copyliold lands, \r^oa feudal 
principles, from debts, subject to niunerous distinctions, has been 
abolished withm memory ; whilst it continued, the public taw of 
the country could not pretend to pcifection : it was, in this re- 
spect, a law of Feudal Barons, enamoured of their domains, deaf 
to the voice of Justice. 



II, Purveyanm. 
Of the Act of the Convention Parliament, which abolished 
Wardship and Pm-veyance, Mr Hallam sagaciously remarks, 
" This Act may be said to have wrought an important change in 
the spirit of our Constitution, by reducing what is emphatically 
called the prerogative of the Crown, and which, by its practical 
exhibition in these two vexatious exercises of power. Wardship 
and Purveyance, kept up in the minds of the people a more 
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distinct perception, aa well &s more awe, of the monarcliy, than 
could be felt in later periods, when it has become, as it were, 
merged in the common course of law, and blended with the very 
complex mechanism of our institutions." This great innovation, 
however, in tlie case of Purveyance, in like manner aa is aliovo 
noticed with regard to Wardahip, did not originate in the reign 
of Charles II, ; and ita confirmation In that reign was the result 
of present financial pressure rather than a foresight of political 
consequencea. 

The Prerogatives of Purveyance and Pre-emption had been 
retrenched by a statute passed in the 16th year of Charles!.; 
they had been abolished by Barebones's Parliament. They were 
among the most odious of the ancient royal prerogatives; 80 
much so, that after their excesses had been checked by forty-eight 
statutes, it was enacted '^ ^ue h heignous norm de -purveyar 
soil cJiange en name d'achateur." The benefit of the Statute of 
Charles, therefore, consists in not permitting the old law of the 
monarchy to revive, by the general supercession of the ordi- 
nances o£the Commonwealth, so far as regarded the prerogatives 
of purveyance and pre-emption, which savoiu'ed of obaolete man- 
ners, were hateful to the nation, and could not have been restored 
in their integrity with safety to a newly re-established throne. 
And the advantages of the Act, even in this respect, were im- 
paired by a statute passed shortly afterwards (13th Car. 11. c. 8), 
entitled " An Act for providing necessary carriages for his Ma- 
jesty in his royal progresses and removals." It recites that the 
Act abolishing Purveyance "may prove very prejudicial and 
inconvenient to tlie King's Majesty on his royal progresses upon 
his necessary occasions to several parts of this realm, in case 
any person or persons shall obstinately refuse voluntarily to pro- 
vide sufficient carriages for royal service at ordinary and usual 
rates for such carriages as are paid by others of his subjects in 
such places," The enacting clauses of the Act extend to 
diet for his Majesty's servants, to horse-meat, to lodging and 
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Btable-room, whicli are to be fumislied, imJer penalties, accord- 
ing to rates to be settled by two Justices of the Peace'." 

Burke has exhibited, in his speech on economical reform, 
how various offices connected with purveyance and the like pre- 
rogative exactions snrvived for several reigns the extinction of 
the prerogatives under which they were created, and were re- 
tained for the purposes of influence and corruption; and thus 
the abolition of Purveyance did not, in the reign of Charles II., 
or long afterwards, operate to the extinguishment of its evil 
3 to the Constitution. 



IIL Statutory Penalties. 

A considerable portion of property was wrung from the Sub- 
ject in the reign of Charles II., by means of Statutory Penalties, 
The personal interest which our Sovereigns liad, prior to the 
reign of George III., in all kinds of penalties was a formidable 
' impediment to the repeal or modification of any statute whereby 
' they were imposed; so that not only were penalties maintained 
which, in process of time, might appear unreasonable, hut they 
had a conservative influence on enactments that, independently 
of the severity with which they were enforced, were politically 
inexpedient. The improvement in our laws had a formidable 
' impediment in the purse of the King. 

The penalties for Recusancy, and those imposed by the sta- 
tutes against Nonconformists in the reign of Charles II. have 
been above noticed: it may he further observed that, in a debate 

1 The abolition of the feudal tenureB and of pnrveyftnce are bBwailed by Fabian 
' Phillippa, in tracts entitled lAgeantia higetit, and Tenenda non TtMeada, and On 
the anliqnity, legality, reamn, duly, and ittcasUy of Puneywnct and Pre- 
emptioa, See furtiier conoeroing Purreyiuice, the Anthor'a ForUieiie, 13511, ^nd 
on Knigbt'a Servioe, 169)1, Quardia'odiiji in Chiw^^, 1G3 n. See also Mr Bray'a 
Account of tliB Office of Pnryeyor, Amhaol. Ant. Soc. Vol. vm. ; for s Uyely 
dsBciiplion of tbe King's purreyor and of his fanctions, on "gaUpng fortb &oin 
nnder b Gothic portcullis to purchaae provision with power and prsrogative instead 
o( money, and to bring home the plunder of a hundred markets, and sU that could 
be Boized data a flying and hiding country," see Burke's Speech on Bcimolaical 
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■on the Conventicle Act, Waller remarked, witli reference to tiM 
clause, whereby, it' one of a congregation was too poor to \ 
his fine, it sliould be made up by the rest, " this Bill looks mat 
like a levying of money than a punishment, one must pay i 
cause another is poor." 

The ptmishment of PrteTnunire consisted of a total fyfeit 
of goods and chattels, and of imprisonment during the Kinj 
pleasure ; it was applicable, in the reign of Charles II., to a g 
number of offences relative to correspondence with the See of 
Rome, and also to a refiiaal to take the oath of allegiance pre- 
scribed by a statute of Jamea I., as many Quakers experienced. 
So concise, and at the same time comprehensive, and, to the 
public, BO unintelligible a name as that of Priemunire, suggested 
the idea of imposing the punishment of PrcBmunire for offences 
which had no relevancy to the triple Crown of Eome. This 
device was practised three times in the reign of Charles II, (12 
Car. II. c. 24, 13 Car. II. c. 1, 31 Car. II. c. 2) ; and the hint 
was not lost on succeeding reigns, but was resorted to even in 
that of George III. 

Blackstone eulogizes the legislation of the reign of Charles 
II. on account of "wholesome laws for the benefit of Navi- 
gation and the improvement of foreign commerce." It may 
be thought that most of these laws operated as an arbitrary 
infringement on liberty of property, from mistaken views of 
political economy, not without regard, often a paramoimt regard, 
to fiscal exactions. The great Navigation Act, borrowed from 
one of the like tenor passed during the Commonwealth, if it 
possessed any temporary expediency, has not been regarded by 
posterity as a permanently wholesome Act. Still more exception- 
able was the entire prohibition of trade with France from 1678, 
till the end of the reign : nor will a recital contained in the Act 
passed for that purpose {29th and 30th Car. II. c. 1, s. 60) be 
assented to in the present day, that "it had been by long 
experience found that the importing of French wines, brandy, 



LTBEKTT OF PROPERTY. 



linen, ailk, salt, paper, and other commoditiea of the growth pro- 
duct or manufacture of the territories of the French King had 
much exhausted the treasure of this nation, lessened the value of 
the native commodities and manufactures thereof, and caused great 
detriment to the Kingdom in general;" the Act ahounded with 
forfeitures of ships and goods, besides pecuniary penalties. Charles 
II., in imitation of Cromwell, granted a charter of exclusive trade 
with new and arbitrary powers, to the East India Company. 
Contrary to all antecedent probability, India has to the present 
day been admirably governed by a joint-stock Corporation ; but 
the monopoly of trade, and various powers of the Company con- 
ferred by the Charter of Charles II., however expedient they 
may have been in the infancy of oriental commerce, have 
vanished before a policy dictated by the revolution of Time. 
It maybe doubted whether a "regard to the improvement of 
foreign commerce," or an opportunity for a lucrative bargain, 
whereby the necesaify for a Parliament might be staved off, and 
the ways and means of vice and prodigality be supplied, were 
the stronger motive with Charles II., for t5ie grant of exclusive 
trade to the East India Company, or for the transfer to that 
Corporation of a part of the dower of Queen Catharine, the 
Island of Bombay, " to be held by them in free and common 
socage, as of the Manor of East Greenwich, at the annual rent 
of ten pounds." 

By a very recent Act of Queen Victoria, (20tb Vict. c. 64), 
entitled "An Act to repeal certain Statutes which are not in 
use," a hundred and eigliteen Statutes that had lingered in the 
Statute Book were repealed. In this Index Expurgatorius we 
find a cloud of Confiscations and penalties antecedent to the 
reign of Charles II., which would appear to have been in force 
in 185G, and had, probably, not fallen into desuetude two hun- 
dred years ago ; howheit our law, does not, like that of Scotland, 
make distinctions of Statutes obsolete, half obsolete, and in 
viridi ohservantid. The recent Act, moreover, repeals among 
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sleeping Statutes, one of the 12tli of Charles II. ch. 32 : "An 
Act against exporting wool, wool-fells, fuller's earth, or any kind 
of scouring earth;" and another of the 14th of Charles II. c. 18: 
"An Act against exporting of sheep-wool, wool-fells, mostlings, 
shorlings, yam made of wool, wool-flocks, fuller's earth, fulling 
clay, and tobacco pipe-clay." 

Blackstone adduces as an example of one of the most useful 
Statutes against transporting of }eool or sheep out of the King- 
dom, to the " detriment of its staple manufacture," an unrepealed 
Act of Elizabeth, making the " transportation of live sheep, or 
embarking them on hoard any Sliip, for the first offence for- 
feiture of goods, and imprisonment for a year, and, that, at the 
end of the year, the offender's left hand be cut off in some 
public market, and be there nailed up in the openest place ; the 
second offence is felony, and punishable with death." With the 
like erroneous policy were passed, in the reign itself of Charles 
II., several Acts concerning wool, which were ordered to be read 
in Churches and at the Assizes and Quarter sessions, particularly 
burials in woollen, whereby a penally was imposed for buiying 
" any corpse in any shirt, shift, sheet, or shroud, or any thing 
whatsoever made or mingled with flax, hemp, silk, hair, gold or 
silver, or in any thing other than what is made of sheep's wool 
only." This is the law which militated with the ruling passion 
and last infirmity of Pope's Narcissa : 

Odious, in loooUen ! 'twould a Saint provoke ! 
Were the last words that poor !NarcisBa spoka 

Aa the wool manufacture was an object of um'easonable pre- 
dilection with the Legislature of Charles II., so was tobacco its 
abomination, both to the manifest prejudice of the Community, 
and filling of the royal coffers. It appears from various procla- 
mations, that tobacco had been extensively cultivated in England; 
by a Statute of Charles II., {22ud and 23rd Car. II.) power is 
given to sheriffs and constables, to "pluck up, bum, consume, 



LIBERTY OF PROPEliTY. 



Flti pieces, and utterly destroy all tobacco-seed, plant, leaf 
planted, sowed, or growing in any field, earth, or gi-ound," Any 
neglect on the part of officers is punishable with a penalty of 
five shillings per pole of all tobacco surreptitiously planted. 

Pecuniary penalties, the spawn of the reign of Charles II,, 
flowed from prohibitions of the impoHation of cattle, or of cored 
t or provisions from Ireland, which offences were declared 
, by the Legislature to be nuisances'^. Eetailers of coals were 
I obliged, under penally, to sell at particular rates. It was penal 
I to buy jht cattle in Smithfield and to sell them there again ; or 
' for one butcher to sell cattle to another butcher ; or to sell leather 
in a house or shop instead of bringing it into fairs and markets. 
There is a penalty of £100, imposed by one Act of Charles II., 
for importing "bonelace, catwork, embroidery fringe, band- 
I strings, buttons, or needlework." The King took share and 
' share alike with a common informer of the treble of money 
"borrowed upon usury ; an Act of the reign confirming an ordi- 
nance of the Commonwealth for the reduction of the legal rate 
\ of interest to six per cent. The King's interest in the penalty 
I was, perhaps, a cause of the long retention of the Usuiy Laws — 
I of as much effect as the prohibition of Moaes, 

The penal enactments which abounded in the reign of Charles 
I U. maybe viewed not merely in the light of exacting "money 
from the People, but, also, in that of debaiTing them from 
the legitimate uses of property, and so far going back to a state 
antecedent to the establishment of Society, when it yet wanted 
the institution of property as a spur to national industry and im- 
provement. The Subject, in the reign of Charles IL, was in a 
like condition with regard to the enjoyment of property, as that 
in which, according to the opinions of the Stoics, every person 
not imbued with their philosophy was placed, viz. that of 



' See itD interastiiig ^iccannt of the debates on tbeae BiDb in Lord CampboU'R 
Life of Clarendon. It was said iD the House of Lords that iio ona could opposB 
m Eilia who had not itn "Iriali eatata, or an Irish undorfltonrtine." 
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committing some fault whenever they put forward a fing( 
" Digitnra exsere, peccas." 



IV. Crown Rights in Properti/. 

The Domains oj the Crown and its casual revenues waj 
originally regarded as allotted to tlie Sovereign for public tuse-^ 
a maintenance for the establishments of peace and war, as well 
as for palaces, progresses, and largesses. In process of time, 
Supplies, under a variety of appellations, hecame indispensable 
for meeting the exigencies of the State, owing to the diminution 
of ancient revenues, and the accumulation and augmentation of 
modem wants. Afterwards, the Supplies came to be considered 
as the appropriate fund for defraying the general expences of the 
nation ; the royal domains and casual revenues being treated aa 
the peculium of the Sovereign in the capacity of proprietor. 

It is obvious, that, in whatever way, or to whatever extent, 
the ancient revenue of tlie Crown may have been squandered, 
it is sound policy, under a monarchical govenament, to keep open 
the purses of the Community for an ample and continual support 
of the Hoyal Dignity; but Blackatone's argument of a quid 
pro quo in the case may appear untenable, when he writes — 
" The public patrimony, having, by improvident management, 
got into the hands of private Subjects, it is iut reasonable that 
private contributions should supply the public service." This 
is to say, in other words, that inasmuch as Charles II, did not 
with his own teeth eat up the royal revenue received for per- 
petual public uses, but fed his mistresses and baatards with it, 
the present generation ought, in reason, to make compensation for 
what they vicariously enjoy by the mouths of the progenies of 
those mistresses and bastards. The question, wliich was illumi- 
nated by the pen of Junius, whether the timber in Whittlebury 
Forest was available for the navy, or was the properly of the 
Duke of Grafton, turned on the construction of a grant of Charles 
n, to one of his bastards by an adulteress. 
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The Eesumptimi ofCrown-landa was, in the reign of Chailea II., 
inl678,inadethesu'bject of a motion in the House of Commons; a 
kind of measnre, for which, in ancient times, there Itad been thirty 
ActB of Parliament ; hut, as the Parliamentary Histoiy relates, 
" on a division, the Eesumption was laid aside." The particalars 
of the debate on the subject are curious. — It was argued that 
to resume Crown-lands granted since the Ist of James would 
" make an earthquake ;" the Crown-landa, at the Eestoration, 
were stated to have been of the value of £150,000 per annum. 
It was said, that there was always a distinction between the 
ancient patrimony of the Crown, and escheats, which were a 
casual revenue that the King had to give for reward of ser- 
vices. It appeared that the largest grants in the reign of Charles 
II. had been made to the Duke of Albermarle, and to the Earl 
of Sandwich, as it was said, "for his early repentance." On 
its being alleged that a Member of the House, Sir Charles 
Herbert, was' a large grantee, he stated that the King had 
granted him four manors of £400 per anntmi each, "Not a 
farthing of profit to me, as long as the Queen lives. I desii-ed 
only a mark of my service, that is all." 

In the reign of Charles II. it became a practice to make 
8upplie8 themselves part of the Crown's hereditary revenue, as 
in the instances of the Excise, Wine-licenses, and the Post 
Office, which included the exclusive right of letting post-horses 
for hire ; besides tonnage and poundage, of which the King was 
made occupant for life. It appears from the recitals of a statute 
(22nd and 23rd Car. II. c. 6) that the duty from wine-licenses, 
which had been settled on the Duke of York by statute, had 
been purcliased by the King for £24,000 per anmnn to the 
Duke and his heirs male, wliich bargain was confirmed by Parlia- 
ment. Whilst the wine-licenses were in the Duke's hands, the 
demolition of brothels by the Apprentices occurred, by winch, 
as tlie Duke complained, two brothel-keepers had tbeir houses 
pulled down, who paid him eacli £15 a year for their winc-Ucensea. 
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la tlie great caae of the Bankers, which long engaged the atten- 
tion of the King's Bench, the Exchequer Chamber, and the 
Parliament, subsequently to tlic Revolution, it was ultimately- 
decided that grants of Charles II. out of the hereditary excise 
were binding on the Crown in the time of William III. : these 
grants were in the nature of charges on posterity, by way of resti- 
tution, for the King's literal adoption of a suggestion of Falstaff 
to Prince Henry, " The fii'st thing you do, rob mi the Exche- 
quer!" So Parliament, in its last Session, was occupied about 
transferring to the Consolidated Fund a grant of Charles II, out 
of the hereditary excise to the Earl of Bath and his heirs, and 
one to the Duke of Grafton and his heirs out of the revenue of 
the Post Office'. 

The practice of annexing to the peaiUum of tlic Sovereign 
the proceeds of any tax was fraught with mischief, inasmuch as 
it proved a perpetual obstacle to reductions, or improvements of 
any kind which time and experience might dictate. Thus, when, 
in order to facilitate the communication of one part of the metro- 
polis with another, an enterprising citizen had set up a. penny post, 
it was adjudged an infraction of the Dake of York's monopoly. 
Like other hereditary revenue, taxes settled on tlie Crown have 
been squandered by our Sovereigns, especially those who have 
had no legitimate children, or who may have been at enmity with 
their presumptive successors, or whose habits may have been 
prodigal, or their government corrupt, or who may have been 
avaricious of fame for bountiful piety. All revenue which could 



' The modern atatutes by which tho Quaen's revenue ia regQbted will be found 
in Bowysr'e Cw/imeiifuriea, Ch. XIII. and SJV. Tha principal heads of the ordi- 
nary royal revenne in the reign of Charlea IL were the Excise, tlie Oimtoiat, and 
Chimney or EeartA-money. To these are to be added the Post-office (nettled on the 
Duke of York), the royal domuns, the Duchieg, forTeitures, fiues, Srstfniita, and 
tentha. Whatever the King could ssvo by retrencHng tlie wcpenditura of the 
pubho depaitmenta, was an addition to his privy purse. Mr Macaulaj estiinatsis 
the annual revanua of Charles II. at £1,400,000, iiidejicndent!y, it is presumed, 
jPf Suppliaa, and ClaodesiiQitiBa. 
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1)6 regarded as the Crown's peailtum was, a 2>^oi-t, likely to be 
reduced to annihilation, as it would, in fact, have been reduced 
had not a threadbare remnant of it been saved by a statute of 
Anne. It was not, however, until the disannexation of the ancient 
and the casual revenues of the Crown from the Civil List, in the 
reign of Greorge III., that the rights of the Sovereign in these 
■species of property ceased to be detrimental to tlie rights and 
interests of the Subject. 

Not on!y was tlie expense of the public establishments of 
peace and war, in the reign of Charlea 11,, cnst almost exclu- 
sively on the Supplies ; bat this drain on the Subject's purse 
was largely augmented by means of (above mentioned) misappro' 
priations, and the practices of farming and of antlcvpating the 
Public Eevenue. Mr Macaulay observes of ihefarm of hearth- 
money, that, in conser^uence of it, " The Treasury was obliged 
to connive at outrages and exactions, such as have, in every age, 
made the name of Publican a proverb for all that is hateful," 
With regard to anticipations, they were the subject of freq^uent 
complaints and resolutions in Parliament during the reign of 
Charles II. On one occasion the King asked for a Supply ex- 
pressly to discharge anticipations before the anticipated taxes 
bad been granted. It apjjeared from a paj^er of the Lord Trea- 
surer in 1675, tliat a revenue of £1,358,000 was clogged with 
anticipations to the amount of £866,954. The King, in an 
answer to an Address of the Commons against anticipations of 
the Customs, replied that "whatsoever he had been before, he 
would henceforward be a very good husband." The interest 
on anticipations, and that on the Goldsmiths' money seized in 
the Exchequer (which used to be paid until the dissolution of the 
Oxford Parliament), may, perhaps, be considered the origin of 
our national debt more correctly than the policy of government 
consequent on the Revolution. Mr Macaulay contends that 
William IIL introduced a practice not of contracting, but of 
paying public debts. 
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The Forest Laws constituted an arbitrary and severe Code, 
which, in the reign of Charles IL, trenched on the liberty of 
the Subject with regard to property. Blackstoiie mentions the 
rigorous proceedings of the Forest Courts in the time of Charles 
I., and passing over, without notice, the remarkable effect of the 
Commonwealth in purifying public law from time-honored mal- 
usages, he observes that, after the Restoration, a Court of Justice- 
Seat for the Forest was held before the Eail of O^hri pro fn-m^ 
only; and that, since the Revolution of 168R, the Forest Laws 
have fallen into total disuse. But it seems clear from Roger 
Nortli's Life of Lord Keeper Guilford, to which Blackstone 
refers, that the Earl of Oxford's Justice-Seat was not pro formd 
only, but that tlie Forest Laws were the source of considerable 
oppression in tlie reign of Charles II. North writes, indeed, 
that a formal Justice-Seat of the Forests was proclaimed, but 
he adds that Judges were appointed to assist the Lord Chief 
Justice in E)Te, and Counsel for the King were declared, who 
" in all causes in which the King's title was not in question, 
had liberty to advise and plead; so good money, besides a 
gratuity and riding charges, was picked up. But it is not readily 
conceived what advantage thence came by gaining an idea of the 
ancient law in tlie immediate practice of it. The Judges were 
solemnly received by the Counties as on a Circuit, and thus all the 
forests on this side Trent were visited." North adds, that " the 
subject-matter is unpopular, and the Officers of the Forest are, 
on one side, corrupt, and yield to all abuses, and, on the other 
side, oppress and extort money of all they can, and, as if that 
were the end of their institution, mind nothing else'." An Act 
of Charles II. respecting Game contauia a saving of the '^forest 
laws, rights, powers, royalties and prerogatives," 



^ The extant Plaoita of tlie Forests reaoh from the loth John, i2o3, to 37th 
Car. II. 1685, The Courts of the ToreHt had criminal as well aa civil jurialiction, 
partioularlj of the forestal offences of dog-draw, Btabla-Btand, baci-bear, and bloody- 
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Qualtjlcations with respect to game, dogs, and guus, are 
imposed by a statute of Charles II., which, within memory, 
have given place to a more liberal policy founded on the posses- 
sion of the soil wlierein game Is hunted or shot. No longer can 
the Sovereign, by eonferring of rank, give a qualification for 
the killing of game denied to the occupier, as such, of the land 
wherein it is reared, and the fiiiits of which it consumes. 

Royal Mines afforded, in the reign of Charles II., a remark- 
able instance of a prerogative interest in the lands of the Subject. 
By the Common Law, if gold or silver were found in mines of 
baser metal, it belonged to the Sovereign. According to an 
argument of the Solicitor- General of Queen Elizabeth, " The 
Common Law, which is founded upon reason, appropriates every- 
thing to persons whom it best suits, as common and trivial 
things to the common people, things of more worth to persona 
of a higher and superior class, and things most excellent to 
those persons who excel all others ; and, because gold and silver 
are the most excellent things which the soil contains, the law 
has appointed them (as, in reason, it ought) to the person that 
is most excellent, which is the Queen." According to the 
stronger current of authorities, when gold or silver was fotmd in 
a mine of inferior metal, the whole mine belonged to the So- 
vereign as a royal mine, conformably with the legal maxim, 
Omne majus traliit ad se minus dignum. Some lawyers, how- 
ever, of freethinking opinions went the length of contending, 
that the maxim only applied if the value of the precious metal 
exceeded that of the base metal. Blackatone, in a place in 
which he had the eulogy of another King than Charles II. in 
hand, pays a compliment to the reign of William III., for an Act 
which was passed in it for commuting the prerogative in mines 
to a right of purchasing at a stipulated price, and tliereby re- 
lieving owners of mines from being discouraged from working 
them, through fear of their being claimed by the Sovereign as 
ro^al. 
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Iiiqiiesta of Office are a mode of giving the Sovereign a pr^l 
liminaiy title to property in variona eases ; they are held, before 
an Officer or Commiaai oners appointed by the Crown, by a Jury 
Buramoned by the Sheriff. On the great question determined 
in the reign of Charles II. concerning the immunity of Juries 
for their verdicts, Ilale writes, that Juries had often been 
punished for their verdicts in the Court of Exchequer and Court 
of Wards. Chief Justice Vaughan, in Lis memorable decision 
in Bushell's case, thus very unsatisfactorily confesses and avoids 
the precedents referred to by Hale. He says, " An Inquest of 
Office for the King is, in many cases, as necessary as an entry 
for a common person, without which he can never come by or 
try his right, nor can the King, without an Office, know whether 
he hath right to a ward, a mortmain, or tlie like ; and, as it ia 
an injury to hinder a man from his entry whereby his right may 
be tried, so it is not to find an Office for the King, whereby 
his right may be tried, which concludes no man, but enables 
the King to a trial of his right, and, in truth, is only a finding 
of matter of fact, and no more. Therefore, perhaps, it may be 
an offence, as of a witness refusing his testimony, not to find an 
Office for the King." To such despicable sophistry was one of 
■the most distinguished Judges of the reign of Charles II. driven, 
in order to reconcile a righteous judgment with an iniquitous 
usage. 

A maxim of the law. Nullum Tetnpus occurnt Reeji, was 
applicable to an inconvenient extent in the reign of Charles II. 
An example of an advantage taken of a flaw in a patent occurred 
in the case of Seth Ward, Bishop of Salisbury : he had held 
the office of Cliancellor of the Order of the Garter for upwards 
of twenty years ; but, in the last year of the reign of Charles II., 
■when the King was looking aroimd him for revenue without Par- 
liaments, a courtier discovered that the Bishop's patent, though it 
had the King's seal and signature, had, by neglect, not been 
sealed with the seal of the Order of tlic Giirtcr: whereupon the 
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King made tlie Bishop refunil every penny lie had received for 
feea in a long conrae of years, and transferred the money, with- 
out scrapie, to his private purse. It was said of the Statutes 
of Limitation by Lord Plunket, that " when Time cornea with 
his scythe, in one hand, to mow down the muniments of our 
rights, the Legislature liaa placed an hour-glass in his other 
hand, by which he metes out incessantly those portions of dura- 
tion which render needless the evidences he has swept away." 
Time, however, in the reign of Charles II., was deprived of his 
hour-glass, and confined to the use only of his scythe, in favour of 
royalty: he has resumed it permanently, and without distinction 
of persons, in consequence of the Nullum Tempus Act of George 
m. The Act was made prospective as well as retrospective, 
against the opposition of Ministry, by a majority of 205 to 124. 
It was passed on the "spur of an occasion," upon the govern- 
ment availing themselves of a defect in a grant made to the 
Duke of Portland by William III. 

It is stated hy Mr Hallam that, in the reign of Charles II., 
there was " an entire cessation of imjjosiiio/is of money without 
consent of Parliament." It may, however, appear to he a q^uali- 
fication of tliia statement, that the House of Commons, in 1673, 
in an Address to the King on the subject of Grievances, 
petition " that the imposition of twelve pence per chaldron on 
coals, for the providing of convoys, by virtue of an Order of 
Council, dated the 15th of May, 1672, may he recalled, and all 
bonds taken hy virtue thereof cancelled ;" and in a debate of the 
same Session about a postponement of the engrossing of a Money 
Bill, four members complain of impositions without authority of 
law. Andrew Marvell, in a letter to the Mayor of Hull, in the 
year 1675, mentions a Bill that was read a second time and 
referred to a committee after "mature debate," for making it 
treason to raise money on behalf of the King otherwise than 
by Act of Parliament. It may be thought that the law as it 
was unequivocally established by the Petition of Right was 
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diametrically opposed to prerogative taxation; but it has 1 
seen that much mystification prevailed, in the reign of Chai 
n., relative to arbitrary Proclamationa, especially in matt* 
connected with the Ports. The Bill of Eights which is, in ita™ 
objects, retrospective of the abuses of government in the reigna 
of Charles II. and James II., contains what may be presumed 
to have been no idle provision, that " the levying of money for 
or to the use of the Crown, by pretence of prerogative, without 
grant of Parliament, for longer time or in any other manner 
than the same ia or shall be granted, is illegal." 

Courtiers and persons holding government offices were, in the 
reign of Charles II., liable to contribute to the King's wants, for 
which, probably, it was understood that they received compen- 
sation in the numerous gratuities paid for subordinate places, 
and otlier fruits of reflected favor. Pepys writes, in 1667, " Sir 
W. Coventry did single out Sir W. Pcnn and me, and desired 
us to lend the King some money out of the prizes we have taken 
by Hogg." He adds, probably in consequence of this loan 
hanging over his head, " My wife mighty pressing for a new 
pair of cuffa, which I am against the laying of money out upon 
yet, which makes her angry." In the same year, Pepys makes 
mention of loans from £1000 to £5 upon some Act of ParKa- 
ment. He says " Upon the whole I do think to lend, since I 
must lend, £300; though, God knows! it is much against my 
will to lend my money." Pepys thus relates a custom in the 
reign of Charles II. of New Year's Gifts to the King : " I had 
been early this morning to the Jewel Office to choose a piece of 
plate for my Lord Sandwich in return of his offering to the 
King (which, it seems, is usual at this time of year, and an Earl 
gives twenty pieces of gold in a purse to the King). I chose 
a gilt tankard, weighing thirty-one ounces and a half, and he is 
allowed thirty ; so I paid 12s. for the ounce and a half over 
what he was to have : but strange it was for me to see what a 
company of small fees I was called upon by a great many to 



LIBERTY OF PROPERTY. 237 

pay; which, I perceive, is the manner that courtiers do get their 
estates." 

The most recent triumph of the Suhject's right in respect of 
Property, is the famous decision hy Lord Camden, in 1763, that 
a warrant to search for and seize the jpapers of the accused, upon 
a charge for a seditious libel, is illegal. In 1766, the House of 
Commons resolved, that " the seizing or taking away the papers 
of the author, printer or publisher of a libel, or the supposed 
author, printer or publisher of a libel, is illegal." Of this Keso- 
lution Mr Burke, in his " Short Account of a late Short Admi- 
nistration," observes, "The lawful security of business and 
friendship were rendered inviolable, by the Resolution for con- 
demning the seizure of papers. ^^ 
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THE Liberty of the Press, described by Milton as a liberty of 
" knowing, uttering, and arguing freely according to con- 
science," depends, first, on a freedom from Censorship, or a 
Licenser; and, secondly, on an exemption from penalties on 
account of publishing sentiments on public affairs, apart from 
licentiousness and scurrility, whether such publications require 
an Imprimatur or not. In both these respects the history of the 
English Press has been eventful ; it is proposed to treat, I. Of 
Censorship, and 11. Of Penalties for Writings. 

I. Censorship, 

" Truth and understanding," writes Milton, " are not such 
wares as to be monopolized and traded in by tickets and statutes 
and standards. We must not think to make a staple commodity 
of all the knowledge in the land, to mark and license it like our 
broad cloths and our woolpacks. What is it but a servitude, 
like that imposed by the Philistines^, not to be allowed the 
sharpening of our own axes and coulters, but we must repair 
from all quarters of the land to a Licensing Forge?" 

The original institution of a Licenser of the Press is usu- 
ally attributed to the Popes, or, as Milton writes, that the last 

I Sam. ch. xiii. 
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invention of the Popea for the subjugation of the Presa was to 
"ordain that no book should be printed (as if St Peter had 
bequeathed them the teya of the Press as well as of Paradise) 
unless it were approyed and licensed under the hands of two or 
three gluttonous friars." He observes that " the foim of an Im- 
jfrinudur was Bo apishly Homanizing as still to be set down in 
Latin, because no vulgar tongue was worthy to express the pure 

I concrit of it." The term Imprimatur was sometimes used after the 
Beetoration, as in the instance of a well-known work ushered 

, into the world by the midwifeiy of well-known Licensers. 

Imjirimatur, 
Liber cui titulus est Oiigines Juridicales, Authore Gulielmo 
Dugdale. 

Obl. Briugman. 
24 Mail, Matthew Hale. 

1666. 

The art of printing had not long been introduced into this 
country before it became tlie policy of the Government to crush 
in the embryo whatever opinions were not in accordance with its 
views. In the reigns of the Tudors and of the first two Stuart 
I Kings, the Star Chamber, whose cruel sentences, as Clarendon 
I represents, were siispended like a meteor over the nation, ren- 
dered it an enterprise of extreme peril to publish anything 
which had not obtained the previous sanctioii of a Licenser. 
I After the Star Chamber had been abolished, Jlilton, in the 

most eloquent defence of imlicenaed printing ever written, his 
Areopagilica, ineffectually attempted to stay an Ordinance im- 
posing a censorship on the press, which was passed by tlie 
professed champions of liberty. Milton denounced the new cen- 
sorship as a " second tyranny over learning, putting it out of 
controversy that Bishops were abrogated to make room for 
Presbyters to enter into their seats under another name ; whilst 
the Pastor of a small unlearned parish would, on the sudden, be 
exalted Archbishop over a large diocese of books ; this was not 
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to put down prelacy ; this was but to chop episcopacy ; ttis was 
tut to tranalate the palace Metropolitan from one kind of domi- 
nion into another ; this was but a canonical slight of commuting 
penance. To startle at a mere unlicensed pamphlet, argued a 
degree of pueillanimity unworthy of a State governed by justice 
and fortitude, or a Church founded upon the rook of faith and 
true knowledge." 

Milton visited, as he writes, "the famous Galileo, grown old, 
a priaoner to the Inquisition, for thinking otherwise in Astro- 
nomy than the Franciscan and Dominican Licensers thought." 
It is a tradition that his own Paradise Lost was in danger of 
being suppressed, owing to a suspicion, on the part of the Li- 
censer, of sedition lurking under the following simile : 



As when the Sun, new ria'n, 
Looks through the horizontal misty air 
Shorn of his beama ; or, from behind the moo: 
In flim eclipse, disastrous twilight sheda 
On half the nations, and with fear of change 
Perplexes monarchs. 



The Licenser, if he were really thus lynx-eyed in his censors! 
of the Paradise Lost, must have been as blind as a beetle 
licensing Milton's Samson Agoniatea, containing unmis take- 
able references to the times, and exhibitions of Milton's own 
political feelings; as, for example, where in the name of 
Samson, he deplores the fate of those champions of the Com- 
monwealth 

Solemnly elected, 
"With gifts and graces eminently adorned, 
To some great work, thy glory, 
And People's safety, which, in part, they effect. 



J 



Theii-c 

To doga and fowls a prey, or else eaptiv'd, 
Or to th" unjust Iribtmals, under change of tim^ 
And condemnation of th' ungrateful multitude. 
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Milton's English History was mutilated by the shears of the 
Licenser, particularly certain strictures on the pride and rapacity 
of the Saxon monks, which were suspected of conveying a covert 
satire on modem Bishops. Bishop Burnet informs us of hia own 
republishing a work of Bishop Bedell that had been dedicated 
to Charles I,, when the Licenser, L'Estrange, insisted on several 
words being inserted in places throughout the work, and on the 
addition of a marginal note of his own composition, for the pur- 
pose of diluting the text. 

In the reign of Charles II,, the Press was subjected to cen- 
sorship by a statute for about eighteen years ; after which period, 
by the expiration of that law, it became, for about six years, till 
the end of the reign, statute-free. Mr Fox considers " the expi- 
ration of tlie Licensing Act" to be a proof that the reign of 
Charles 11. was the "Era of good laws." But this reasoning 
is not satisfactory, inasmuch as the Licensing Act which expired 
in the reign of Charles II. was enacted in the some reign ; the 
reign was three times as long under the slavery of its own 
statute as it was exempt from it. 

In the year of the Restoration we meet with an Order of 
Council directing the Stationers' Company to seize, and deliver 
to a Secretary of State all copies of Buchanan's History of 
Scotland, as being " very pernicious to monarchy, and injurious 
to his Majesly's hleaaed progenitors." In 1661 a Licensing Act 
was brought forward, but failed of being passed, owing to a 
dispute between the Houses concerning the reaidencea of the 
Peers being aearched like those of Commoners. In 1662' was 



^ Butler's imprimatur for tbe first part of H'odiWaa bears date the nth of 
Norembor, 16G1, Bigned Birkenheiid ; his imprimatur for the eecoud part, the 5th of 
NoTambar, [663, signed by Sir Roger L'EstrangB. In the British MuBeum, Bihl. 
Birth, No. 4193, is the following injajuAion, which would eeem to be arbitrary : 
" CHiBLKS E. 

" Our will aod pleaaure m, and we do hereby strictly chargio and command that 
no printer, bookBelJer, efcationer, or other person wbalerar, within our kingdom 
of England or Ireland, do print, reprint, utter, or sell, or cauBa to be printed, 
reiiriuted, uttered, or sold, a book or poein called Sudit/ras, or any part thereof. 
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passed one of tlie moat atringent Licensing Acts that could be 
devised hj the most arbitrary Government : it revived the odious 
offices of the Licenser, and of his jackal, the Messenger of the 
Press, 

The Licensing Acts of Charles II, were, indeed, temporaiy, 
"but the first was renewed in the sixteenth, and again La the 
seventeenth year of the reign of Charles II, It was provided hy 
the last renewing Act, that it should expire at the end of the 
first Session of the next Parliament; a provision which, at the 
time, may have been thought equivalent to that of the next 
reign. The Parliament which made the last renewal was, how- 
ever, unexpectedly dissolved, after lasting about eighteen years, 
in January, 1679; and thus the Licensing Act has been con- 
sidered to have expired at the dissolution of Charles's Third 
Parliament, on the 2Gth of May, 1679S contemporaneously with 
the passing of the Habeas Corpus Act. 

For a brief period, at the close of the reign of Charles II., 
the Press was, indeed, emancipated from the Statute Law': "but 
it was, during the same period, fast bound in the fetters of the 
Bo-declared Common Lam. A Resolution of all the Judges of 
England concerning the control of the Crown over the Press at 
Common Law, notwithstanding the expiration of the Licensing 

vrithout tba conaent or approbation of Samual Boteler, Esq., or bia Bssignees, as 
they and every of them will acBwer the contrary at their perila. Given at our 
Court at Whitaball, the tenth day of Septemher, in llie jear of our Lord 1677, and 
in the 19th year of our reign. 

" By hia Majesty'a conunand, J, BmKBlTBBAD." 

The firet editjon of thePai'KiJiieZiMf, published in 1667, has in front, "Lioeneed 
and entered acoording to order." The Samgim Agoninlea was Ucensed in 1670, 

• Mr Macaolay writea, that lie i6th of May, 1679, is a "groat era in our 
hiatorj," bacaaso, on that day, the Eabicu Corpits Aet received the royal assent, 
find, ■ ' on the same day, the Press of England became, for a short time, &ee." In 
the Parliamentary History the^rai seasion of the third Parliament is made to ter- 
mmate on the tjth of Mareb, 1679, ^7 '^ Prorogation of two days ; no Bill, how- 
ever, appears to have been past, which, according to moat authorities, is considered 
essential to a Suasion. 

' The licensing Act was renewed by Jamea II., and the era in our hiatoiy of 
its final expiration did not occur till the end of the Sosaion of 1693. 
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Act, appeared in the London Gazette of May 5th, 1680, in these 
terms — " This day the Jadgea made their report to his Majesty 
in Conncil, in pursuance of an order of that Board, by which 
they unanimously declare that hia Majesty may, by law, 
prohibit the printing and publishing of all news-books, and 
pamphlets of news whatsoever not licensed by his Majesty's 
authority, as manifestly tending to a breach of the peace, and 
disturbance of the kingdom. Whereupon hia Majesty was 
pleased to direct a Proclamation to be prepai-cd for the restrain- 
ing the printing of news-books and pamphlets of news without 
leaTe." A royal Proclamation to that effect appeared in the 
London Gazette of May 17th, 1G80. 

Chief Justice Scrogga, in the year 1680, upon the trial of 
Harris for publishing a book called "An Appeal from the 
Country to the City," notices the above resolution of the Judges 
in the following terms — " Because my brethren shall be satisfied 
with the opinion of all the Judges of England what this offence 
is, which they would insinuate as if the mere selling of books 
was no offence; it is not long since that all the Judges of 
England met by the King's commandment, as they did some 
time before^ : and they both times declared unanimously of all 
persons that do write, print, or sell any pamphlet that ia scan- 
dalous to public or private persons, that such books may be 
seized and the publishers punished by law ; and that all books 
which are scandalous to the government may be seized, and all 
persons so offending may be punished: and, further, that all 
writers of news, though not scandalous, seditions, nor reflective 
upon the government or state, yet if they are writers of false 
news, they are indictable and punishable on that account." In 
a Bubseq^uent trial, in July, 1680, that of Carr, for publishing 

^ It Wiia stated by one of the speakers in the debate aa Scroggs's impeacbmeDt, 
that the Judges Grst conrened to declare tho law of the Press after the expiratian of 
the Licensing Act, differiag in opinion, some of them were dieplaced, and otben 
were appointed in their room, id order to ensure a concurrence in the regolution 
announced in the Gazette. 

e2 
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" The weekly packet of advice from Rome, or Joco-serio 
flections on Popish fopperies," Jeffireys, in hia capacity of 
Recorder, stated that " All the Judges of England Laving been 
met together, to learn whether any person whatsoever may ex- 
pose to the puhlic knowledge any matter of intelligence or any 
matter whatsoever that concerns the puhlic, they gave it in as 
their resolution, that no person whatsoever could expose to the 
puhlic knowledge anything that concerned the affairs of the 
puhlic, without license from the King, or from such persons as 
he thought fit to entrust with that affair." And, in the same 
case, Chief Justice Scrogga gave the following account of the 
extrajudicial resolution of the Judges pronounced, as Lord Coke 
would have said, in camera, and not in curi/l : " I must recite 
what all the Judges of England have declared under their hands. 
The words, I remember, are these. "When, by the King's com- 
mand, we were to give in our opinion what was to he done in 
point of regulation of the Press ; we did all subscribe that to 
print or publish any news-books or pamphlets of news what- 
soever, is illegal ; that it is a manifest intent to the breach of 
the peace, and they may be proceeded against by law for an 
illegal thing." He continued, " Suppose, now, that this thing 
is not scandalous, what then ? If there had been no reflection 
in this book at all, yet it is illicit^, and the Author ought to be 
convicted for it. And that it is for a public notice to all people, 
and especially printers and booksellers, that they ought to print 
no book or pamphlet of news whatsoever, without authority. 
And I will assure you, if I find any of these papers inoffensive, 
I shall be more merciful in consideration of their punishment. 
But, if so be they mil undertake to print news foolishly, they 
ought to be punished, and shall be punished, if they do it 
without authority, as an unlawful thing, though there is nothing 
reflecting on the Government." 

A remarkable prohibitive rule of the Court of King's Bench 
in regard to the Press was made by Scroggs and his colleagues, 
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in the case of CaiT, between the time of hia pleading to the in- 
formation against him, and that of hia trial, aa foUowa : " Dies 
Mercorii prosimfc poat trea aeptimanaa sanctie Trinitatia. Anno 
32 Car. 2 Regia — Ordinatura eat quod libcr intitulat. ' The 
Weekly Packet of Advice from Borne ' non ulterins imprimatur 
Tel publicetur per aliquam peraonam quamcunque ; Per Cur." 

Scrogga waa in the habit of issuing General Warrants for the 
search of libels, and for the arrest of their authora, printers and 
pabliahers, of which the following is a specimen ; 

" Angl. S3. Whereaa there are divera lU-dispoaed persona, who 
do daily print and publish many seditioua and treasonable books 
and pamphlets, endeavouring thereby to dispose the minds of 
hia Majesty's subjects to sedition and rebellion : and also infa- 
mous libels, reflecting upon particular persons, to the great scan- 
dal of his Majesty's Government. For suppreaaing whereof, his 
Majesty hatb lately issued out his royal proclamation ; and for 
the more speedy suppressing the said seditious books, libels and 
pamphlets, and to the end that the authors and publishers 
thereof may be brought to their punishment: — These are to 
will and require you, and, in bis Majesty's name, to charge and 
command you, and every of you, upon sight hereof, to be aiding 
and assisting to Robert Stephens, Messenger of the Press, in the 
seizing on all such books and pamphlets as aforesaid, aa he shall 
be informed of, in any booksellers' or printers' shops or ware- 
houses, or elsewhere, to the end they may be disposed of as to 
law shall appertain. Also if you shall be informed of the 
authors, printers, or publishers of such books or pamphlets, as 
are above mentioned, you are to apprehend them, and have them 
before one of his Majesty's Justicea of the Peace, to be pro- 
ceeded against according to law. 

Dated Nov. I^tk, 1679. W. Scroogs. 

" To R. Stephens, messenger of the press, and to all mayors, 
sheriffs, bailiffs, constables, and all other officers, whom 
these may ctwicerra." 
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In one of tlie trials in the conise of tlie famous diacusaioi 
in tie reign of George III. concerning General Warrants, and i 
Seizure of Papers in cases erf alleged seditions libel. Lord Car 
den, as Chief Justice of the Common Pleas, thus expreaae 
himself, in reference to that Resolution of the Judges concei 
ing the Press which was related by Scroggs: "These are t 
opinions of all the twelve Judges of England ; a great t 
reverend authority. Can the twelve Judges extrajudicially n 
a thing law to bind the kingdom by a declaration that such t 
their opinion ? — I say, No — It is matter of impeachment for a 
Judge to affirm it. There must be an mtfecedent principle i 
aiit/i&rih/, from whence this opinion may be fairly collecte 
otherwise the opinion is null, and nothing bnt ignorance c 
excuse the Judge that subscribed it. Out of tSiis doctrine sprang 
the famous General Wai-rant, and it is not unreasonable to 
suppose that the form of it was settled by the twelve Judges 
that suhacribed the opinion." 

It may be observed that, as tlie Constitution recognises an 
nnwritten as much as a written law, and does not furnish any- 
severer test of what is unwritten law than the opinions of those 
Leges loquentes, the Judges, the unanimous decision of the Bench 
on the subject of unlicensed publications must have been re- 
garded, in the reign of Charles II,, as ranch a rule binding on 
Courts and a subject of terror to Authors, as any Statute enacted 
by King, Lords and Commons. It may be added, that the 
Common Law has been modified or changed in every reign fi-om 
Coeur de Lion to Victoria, and that usually upon the plausible 
ground that past decisions were unsupported by " antecedent 
principle or authority." The Common Law by its tranaformationa 
in different reigns, especially on political matters, is apt to elude 
the grasp of the Student, like the sea-monster Protena : 

Termn nbi correptum manibna vinclisque tenebis. 
Turn varife eludent species, atque ora ferarum ; 
Piet enijn aiibito huh horridus, atraqua tigiia. 
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Aut acrem flamnue sonitiim datit, atque ita Tinclia 
Excidet, aut in aquaa tenues dilapaua abibit. 
Notwithstanding the expiration of the Licensing Act, and 
the supposed Saturnalia of Authors, the reader may obserre that 
between 1679 and 1785, State Trials at leaat continued to be 
licensed, as now appears by the leaves opposite their title-pages. 
Several of these Kcenses by Scroggs, Pemberton and Jeffreys, are 
set forth in Howell's Collection, and bear dates during that in- 
terval. In a printed Report of Sydney's trial in the Author's 
possession, there is the following imjyrimatur of Jeffreys : 

" I do appoint Benjamin Tooke to print the tryal of Algernon 
Sidney Esquire, and that no other person presume to print the 

Geo, Jefpeets^" 
Chief Justice Scrogga admitted, in answer to a complaint pre- 
ferred against him before the Privy Council by Gates and Bedloe, 
the contrivers of the Popish Plot, that he had sold by bargain 
the exclnaive right of publishing certain specified trials : he was 
charged with having sold the trials of some priests, and having 
taken twenty guineas in earnest, and then sold his imprimatiir 
to another party, refusing to return the twenty guineas; and 
with having sold the exclusive right of publishing Sir G. 
Wakeman's trial (which occurred after the expiration of the 
Licensing Act) , for one hundred and fifty guineas, but, in case that 
trial lasted more than one day, he was to receive an additional 
hundred guineas, Scroggs treated these charges as relating 
merely to matters of contract with other men, with which Gates 
and Bedloe the complainants had no concern ; but he said that 
he would so far notice them as to state that in the keeping of 

^ In the only report extant of Sydney's trial, tLat autboriaed by JeSreyB, there 
is no det^l of Sydney's cliallengea. Bumet writes th&t Jetil-eja struck them out. 
They Bte stoteii id the Aut by which Sydney'a attainder was reverBBd. In arrest 
of judgment it is mentioned that Sydney objected that hia Jnry had not been 
freeholders, and that Jefteys answered, "You had the opinion of the Court in 
that matter before : by the statute of QuBSn Mary, the trial of treason waa put aa 
at Common Law, and there was no Buoh chaUengB at Common Law," 
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the twenty guineas earnest money, he, in fact, lost forty goineM^^ 
by breach of the bargain. 

After the dissolution of the last Parliament of Chai-les IT., it 
would appear that no newspaper was suffered to be published 
without the King's allowance, and that hia allowance was given 
exclusively to the London Gazette, with an occasional hroadside 
affording somewhat faller details of what facts the GovemmM 
wished the People to know upon the faith of its own colouHngi 
Ab to commentaries on news, Roger L'Estrange, in his Observat 
was appointed to publish thoughts for the nation upon the coiB 
munications which Government thought politic to impart. 

II. Penalties jhr Writings. 

The Press may be placed in a state of miserable Bubjugati<H 
by the dread of penalties, notwithstanding il be exempt i 
the sponge of a Censor. Who, at Rome, where there was i 
Licenser, would have laid bare the profligacy of Tigellinna 
Emperor's favourite, at the hazard pointed out by Juvenal : 

Pone Tigp lliniim : tiedi lucebia in illA 

Qui Btantes ardent, qui fixo gutture fumaDt. 

The punishment of Authors for their writings during the reig 
of Charles 11., has been adverted to, in treating concerning t 
offences of treason and sedition. Of alleged treasonable papers 
which were the subjects of prosecution in tliat reign, the most 
remarkable were the manifesto of the Association^, found in 
Shaftesbury's closet, Algernon Sydney's unpublished political 
disquisition, and Fitzharris's paper for which he was both im- 
peached and indicted. The new treasons created by a Statute of 
Charles IL, it has been seen, were construed to have particular 

' See a traaalatiaii of Latin verges on s picture of ShaTtesburf , ^tb a notice 

Chajta 
Associaior^im diros teetata furores, 
in tlie Autlior'a Geiiis of Latin Poetrji, Cli. VII. Gem VII. 
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reference to writing and talking traitors. In the opinion of 
Lord Nottingham, Milton deserved to have been hanged. 

The laws of treason and sedition were visited with mthless 
Heverity on printers and hooksellcrs, even where their only mo- 
tive appears to have heen the earning of a pittance. In the case 
of Twyn (mentioned in a former chapter as reflecting discredit, 
in the opinion of Lord Campbell, upon Clarendon), he was a 
poor printer, who had printed a copy of a disquisition on abstract 
principles of government, that had been delivered to him hy an 
unknown hand. On his imploring the Chief Justice who tried 
him to intercede on his behalf, the Chief Justice replied that, in 
such a case, "he would not intereede for his own father." Twyn 
was executed, and his head was aflixed to the top of Ludgate. 

It may teach the caution with which the extant reports of 
everything relating to State Trials in ancient times are to be 
received, to mention that three printers who were tried about the 
same time aa Twyn, for publishing the dying speeches and 
prayers of the Begicides, were told by Chief Justice Hyde, that 
the King had dealt very mercifully with them not to have had 
them indicted for High Treason. These prisoners were severely 
fined, and stood in the pilloiy at the Exchange and in Smith- 
field; they were further sentenced to remain in prison till the 
next gaol delivery, and then, in Court, to make such confeasioa 
as should be dictated ; after which they were to remain in prison 
during the king's pleasure, and when discharged were to enter 
into recognizances of £400 each, with two sureties each of £200, 
" not to print or publish any books but such as should be 
allowed of." 

For the offence of inquisitiveness concerning a fact of which 
the Government thought it politic to prescribe an infallible belief, 
one Thompson, a printer, was tried before Chief Justice Pember- 
ton ; he having printed a publication tending to shew that Sir 
Edmundbury Godfirey had committed suicide. His sentence 
was that he should pay a fine of £100, and should stand in the 
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pillory for an hour between 10 and I o'clock in Palace Yard, < 
the last day of Term. When standing in the pillory, he had a 
writing placed over hia head in these words, " For libelling the 
justice of the nation, by making the world believe that Sirj 
Edmundbury Godfrey murdered himself." 

Besides prosecutions for libels alleged to be particularly 
directed against the King and his gorernment, criticiams on 
the conduct of Courts of Justice were often Beverely punished, 
especially where a Judge who had been animadverted upon had 
an opportunity of castigating hia traducer, Scroggs evinced 
particular zeal in the persecution of Printers as well as Authors, 
in consequence of the numeroua attacks of the Press directed 
against himself, when, after his unjust and merciless treatment 
of the victims accused of the Popish Plot, he suddenly turned 
round and procured the acquittal of Sir George Wakeman, the 
Queen's physician, who had been accused of participating in the 
plot; his trial being regarded as virtually a trial of the Queen ^. 
Scroggs's plan, in many cases, was to issue a warrant for an 
arrest, and when the arrested bookseller was brought before 
him, to refuse bail, and to leave the accused to hia writ of Habeas 
Corpus, a process involving expense and protraction of imprison- 
ment. One Smith, a bookseller, thus brought before Scroggs, 
for having sold a book called " Observations on Sir G. Wake- 
man's trial," was told by the Chief Justice, " that he would use 
him like a boor in France, and pile him and all the bookaeUera 
and printers up in prison, like faggots." Another printer was 
similarly treated for publishing a book by the name of "A New- 
Tear's gift to the Chief Justice." And one Jane Curtis, who 
had sold a book by the name of a " Satire against Injustice," 

^ It IB pajnftil to otserre that Marvell omild write, 

With one conaeat we all her death desire. 
Who durst her husband's and tlifl King's conspire. 
Oatea, at the bar of the House of Commons, had denounced the Queen of England 
in words of which the proQunciation has been preserved: "Aye, Taitua Oates 
accaoBB Catlierinc Queen of England of haigh traison." 
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was told by Scroggs, that " by the name of God, yoa ehal! go 
to prison, and I ■will sliew yon no more mercy than you could 
expect from a wolf that came to devour you." 

Upon one occasion, Scroggs thus expressed himself concern- 
ing libellers of himself: "As for these hireling Bcribblera that 
traduce Sir Gicorge Wakeman's trial, who write to eat, and lie 
for bread, I intend to meet with them another way, for they are 
only safe whilst they can be secret ; but so are vermin, so long 
only as they can hide themselves. And let their brokers, those 
printers and booksellers, by whom they vend their false and 
braided ware, look to it ; some will be found, and they shall 
know that the law wants not power to punish a libellous and 
licentious press, nor I a resolution to execute it. And this is 
all the answer fit to be given (besides a whip) to those hackney 
writers and dull observators that go as they are hired and 
spun-ed, and perform as they are fed," 

It is true that the House of Commons, in 1680, passed a 
Resolution, " That it is the opinion of this House, that the 
Cotu-t of King's Bench, in the imposition of fines on offenders 
of late years, have acted arbitrarily, illegally, and partially, 
favoring Papists and persons popishly affected, and excessively 
oppressing his Majesty's Protestant Subjects ; " the House at 
the same time condemning as illegal and arbitrary the refusal of 
Bail, General Warrants, and Rules prohibiting the printing of 
certain books; but still on the ground of the " discoui'agement 
of Protestants, and for the countenancing of Popery." But a 
Resolution of either House of Parliament is not, in point of 
constitutional law, of equal authority with a decision of a Court 
of Justice. The Commons had been incensed against Scroggs 
for summarily dismissing a Grand Jury to prevent their present- 
ing the Duke of York for Recusancy. Their resolutions against 
the Chief Justice all savour of vindietiveness on the score of 
religion, and they attained the acme of lawlessness and aelf- 
stultification by impeaching Scroggs for Jdgh treason. 
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An esample of the miserable traali which was elevated into 
treasonable or seditious libel in the reign of Charles 11. is 
afforded in a ballad which Sir Walter Scott, in hia prefatory- 
remarks to Drj-den's Play of the Dulce of Guise, has extracted 
from Luttrell's collection. The autborship of this ballad was 
attributed to Colledge the Protestant Joiner, and it was adduced 
against him at his trial as a treasonable paper. Afterwards, in 
1684, one Francis Smith waa punished for publishing it as a 
seditious paper, with a fine of £500, and to stand in the pillory 
at Palace Tard, Westminster, and the Temple ; the libel to be 
burnt by the common hangman ; a paper to be set on Smith, 
signiiying his crime. This obnoxious ballad waa called the 
Jtaree Show: there waa prefixed a cut, representing the King 
with a double face, carrying the House of Commons in a shew- 
hos at his hack. In another compartment the King sticks fast 
in the mud witli his burden. In another, Topham, the Serjeant, 
with other officers of the House of Commons, liberate the mem- 
bers, and cram the Bishops into the shew-bos ; the meaning 
apparently being, that at one time the Parliament were in danger 
of being carried to Eome by the King, but that afterwards they 
got free, and the King carried the Bishops there instead. 
Walter Scott has extracted the whole ballad, consisting of 
eighteen stanzaa. The following specimen will, probably, suf- 
fice ad nauseam : 



to stagger, with, a hoy, with a hey, 



Methinka 

Who but now did bo swagger, witJi a ho ; 

Odd's fish, he 'a stuck in the mire. 

And all the fet's in the lire, 
With a key, ic. 

Help Cooper, Hughes, and Snow, with a hey, with a hey. 
To pull down raree-gkow, with a ho ; 

So, so, the giant 's down. 

Let Members out of pound, 
With a Aej, &c 
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And now you've freed the nation, with a. hey, with a. hey, 
Cram in the Convocation, with a ho ; 

With penaionere all and some, 

Into this chest of Some, 
With a heJ/, ic. 

It haa been argued that the statute of Charles II. againat 
tumults on pretence of presenting Petitions, and limiting the 
numher of Petitioners (which is in force in the present day), 
restricted also the occaalons of petitioning to the alteration of 
matters for want whereof some inconvenience may arise to that 
County from which the Petition shall be brought. This view 
of the statute would have curtailed the Liberty of the Press 
within narrow and unequal geographical limits, In the case of 
Petitioners ; as though the extent of social and political interests 
might be mapped, and could be ascertained by a reference to 
Doomsday-Book. Mr Hallam has shewn that it was long after 
the reign of Charles II. that the right of presenting Petitions to 
Parliament upon matters of general policy became established 
by common usage, and that the practice is still more recent, if 
it te earlier than the year 1769, of the convocation of public 
meetings for the debate of political questions as preparatory to 
Petitions or Addresses. 

The cruelties inflicted on libellers, involv'ing a prostration of 
the Press, were formidable in the reign of Charles II. Besides 
ruinous fines, there were whippings ; as to which it may be 
noticed that the public scourge of the day consisted of nine 
cords, and that 317 strokes might be inflicted {as they were, in 
the next reign, on a Clergyman of the name of Johnson', for a 
libel), between Newgate and Tyburn. In respect of whipping, 
and still more, in the total abolition of the inhuman and unequal 
punishment of the pillory, public law, to the benefit of the 
Press, has received much humanising since the reign of 

jvere, but not for liliela ; 
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Cliarlea II., the snpposed era of Constitutional perfection. 
Common Hangman, throughout the reign of Charles XL, i 
busily employed in purifying the Press by tbe means of bui 
libels or miscalled Hbeh. ]tlarvell mentions that, on one occasita 
some merriment was occasioned by a mistake of the hangman £■ 
burning, instead of a libel, the Order of the House of Lords £at^ 
its conflagration. Though modem experience has ehewn the 
futility, and sometimes the mockery, incident to this species of 
incendiarism, few persona in the present day would have grudged 
to Vulcan his triumph over the Oxford Decree. That Decree, 
which was published on the very day that Russell was put to 
death, after anathematising twenty liberal principles of govern- 
ment as false, seditious and impious, ordered the political works 
of Buchanan, Milton, and Baxter, to be publicly Jwn*( in the 
Court of the Schools. The House of Lords, in the year 1709, 
without a single dissentient voice, ordered the Oxford Decree to 
be publicly luriilK 






Lex neque justior ulla, 
ecis artifices arte perire buL 



' A contemporarj imter regrets that the SiUtbors were not burned a 
their books : 

Haad jam ulti's vulgi bibulas iUapsa per aures 

Dogcoata, Priocipibua multiuu fuaesta ciebuiit 

Inisque, iuBidiaiique, et duri atnuiiia. belli ; 

Ardet eniiu fusiB circum undique Doxia flamrnjn 

Paginii, damnatieque inhoneato fiinere charts. 

Quaoquam, O si simili, quicurtquo bate scripSBiit Author 

Fato Baoonbuiaset, Bodemque areerit igne I 

III medio videae flammfl crepitante cremari 

Miltonum (terriB, cieloque inajnabiie nomen). 
After paasing a worthy eiilog; an Milton's poetical talents, the poet conclodeia 

O Caroh laudes tali si dicere -versa 

Uniim pas9urus, munilo Sagraute, ruinam. 
The University of Cambridge hsd, also, a propetisit; for incendiarism. It had bi 
honoured with B portrait of the Duke of Monmouth, bastard to the King, and th^ 
Chancellor. After the battle of Sedgn^oor, they ordered this gucui royal gift to Id 
publicly bumed. By ill Inck theis was a poet of the name of Stepney then aliT^I 
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The Law of Libel has received signal improveinenta since 
the reign of Charles 11. Foremost of these. is Fox's Bill, leaving 
to Juries the question of libel or no libel, and not merely of 
publication and inuendos, Scrogga instrncted the Jury in Carr's 
case in the reign of Charles II. " We will judge whether the thing 
imjiorts malice or not : it concerns not you one farthing, whether 
malicious, or not malicious, that is plain," It may confirm the 
remarka in this chapter touching the Common Law laid down 
hj ScroggB and hia colleagues, that Lord Campbell (whose own 
authority as to what is or is not Common Law ranks in the 
highest order) writes, "I rejoice always to think that Fox's 
Libel Bill passed as a Declaratory Act, though all the Judges 
unanimonaly gave an opinion, in tlie House of Lords, that it 
waa inconsistent with the Common Law." A great improvement 
of the Law of Lihel is, also, the Statute of Victoria allowing 
evidence, on the part of a defendant, of innocent and imin- 
tentionJ publication; aa to which Erskine, in his speech for 
Cuthell, mentions the case of a bookseller being punished for a 
libel sold in his shop without hia knowledge, and when he was 
under the paroxysm of a fever. 

With regard to the boundary between the liberty and licen- 
tiousness of the Press, the drawing of it by a Jury is a public 
advantage which, since Fox's Bill, is eminently conspicuous. Lord 
Campbell characterises Erskinc'a speech for Stockdale, against 
punishing every license of expression into which writers warm 
with their subjects may be betrayed, aa " the finest speech ever 
delivered at the English bar, and which won a verdict that has 
for ever established the freedom of the Press in England'." 



wtQ made this academiual bonfire the eubject of a, aatiricul poem, with a, stinging 
motto, 

Sed quid 
Tntba Remi ? Bequitur fortimam, ut eempor, at odit 

' On the ancient aod modem law oonceming Surety of tie pHacabaing demand- 
nble in ca^ta of aeilitioua liliel, and on a person liaving piivilege of Parliament being 
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With regard to the extent to which the reBtrictiona on the 
Press reached in the reign of Charles II. ; this ia to be measured, 
partly, ty the amount of the reading population, or rather of 
the readers of those tracts, broadsides, poems, or other publi- 
cations likely to be stifled by a Censor, or condemned as treason- 
able or seditious libels'; and, partly, by the supply of btcrary 
food. The number of printing-presses in England was very 
limited, and under the Licensing Acts, that is to say, the whole 
reign except six years of terror, they were subjected to heavy 
sureties, and strict surveillance. 

It would seem to have been a contrivance resorted to in 
the reign of Charles IT., to publish books on political subjecta 
abroad. Andrew Marvell's treatise on Arbitrary Government, 
(for the discovery of the Author of which a £ 100 was offered in 
the Gazette), waa published at Amsterdam ; and it may be con- 
jectured that if he had published poems containing the follow- 
ing passages in England, or even, according to the ruling in 
Sydney's case, if they had been found in his study, albeit not 
indicative of any treasonable enterprize, hia head would have 
been exhibited at the top of the Town-Hall of Hull. Thus, in 
an analysis of the King's titles : 

liable to be cammittod on auth n charge, which were much Etgitated in the case of 
the SeTBn Biahops, and in that of WUkea, inatmctiTH information and reioarliB will 
be found in a note to the case of the Bishops, in PhilUpps's Slate Triali. 

' In Mr Macaulay'a Sistory (Vol. I. Ch. iii.) are soma interesting iacts bearing' 
upon this subject. He calculates from seyeral independent data, that the popula- 
tion of the country at the end of the reign of Charles 11. was between a third and a 
fourth of the present population of England. He gives tableaux of the hhraries of 
country gentlemen, and of London book-stalls ; and he attributes the psJQted signa 
of shops (whereby, ha says, the walk from Charing Cross to Whitechapal lay 
through an endless Huccession of Saracens' Heads, Eojal Oaks, Blue Boars, and 
GoldsQ Lambs) to the small proportion of coachmen, chairmen, porters, and errand- 
bojs who could have read any nvvAerB, had they been affiled to houses. Mr 
Maoaulaj writes that, except in the capital, and at the two TJnivereities, there was 
scarcely a printer in the kingdom, the only Press in England north of Trent being 
that of York, There is a notable instance, in Lord Erajbrooko'a Appendix to Ptpyi't 
Diary, of a letter fiom a Duchess of Norfolk, of the date of 1681, deserving the 
attention of the Civil Service Commissioners in those cacographioal pitfalls they are 
in the habit of laying to entrap unwhipt or unwnry candidates. 
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To Bee Dei Gratid ■writ on the tlirone, 

And the King's wicked life Bay, God there is none. 

That lie should bo styled Bufe-nder of the Faith, 

Who bellevos not a ■word what the word of God Baith, 

That making us slaves by horse and foot Gunrds, 

For restoring the King should be all our rewarda. 

The basest ingratitude ever was heai'd ! 

But tyrants ungrateful are always afeard. 

One of two tyrants must still be our case. 

Under all who shall reign of the false Stuarts' race. 

De Wit and Cromwell had each a brave soul ; 

I freely declare it, I am for Old Noll, 

But canst thou devise, when things will be mended ) 

When the reign of the line of the Staai-ts is ended. 

The following verses impute, it is believed justly, the nose- 
slitting of Sir T. Coventry", which occasioned the " Coventry 
Act," to the retaliation of tlie King for reflections on his 
amours: 

While the King of France with powerful arms 

Gives all his fearful neighbours strange alarms, 

We in our regal baccanala dispose 

The humble fate of a plebeian nose. 

Charles's hribea to the Pensionary Parliament are called by 
their proper names : 

With lavish hands they constant tributes give, 
And annual stipends for their guilt receive. 
There, in a biib'd committee, they contrive 
To give our birth-rights to prerogative. 
Give, did I say I They sell, and sell so dear 
That half each tax Danby distributes there. 

Charles's immoralities are thus denounced in Juvenal's vein : 

Cease, cease, Charles, thus to pollute our Isla ! 
Eetum, return to thy long wish'd exile. 
There, with thy Court, defile thy neighbour states, 
And with your crimes precipitate their fatfls. 

In an ode to the Corporation of London, on its presenting 
the King with the freedom of the City, his Majesty is compared 
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to an Idle Apprentice, or one doing what used to be called 
shewing hia indentures a pair of heels ; 

He ne'er knew, not he, 

How to serye or be free, 
Though he haa paas'd through ao many adventure 

But e'er since he waa bound, 

(That ia, he waa crown'd,) 
He haa every day broke his indenturM. 

The King's Proclamation for eliutting of Coffee-honseB \ 
attributed to a mistake regarding the loyalty of liquors. 

Wien they take from the People the freedom of words. 

They teach them the sooner to fall to their ewordsj 

Let the City drink coffee, and quietly groan, 

(They who eonquer'd the Father wont be slaves to the Sou) 

For wine and strong drink make tiunults increase. 

Chocolate, tea, and coffee are liquors of peace. 

Then, Charles, thy edict against coffee recall, 

There's ten times more treason in brandy and ale I 

Redolent of Sedition as the above specimens may seem, then 
were not bo mischievous as the publication of the Absalom a 
Achitophel a few days only before Shaftesbury's trial'; 
lines put by Dryden (remembering that he was the Poet Laui 
into the mouth of a woman, in the Epilogue to the Duke \ 
Guise. 

liemtivea, says he, suit h^t with our condition,— 
Jack Ketoh, saya I, ia an excellent physician — 
I love no blood. — Nor I, Sir, aa I breathe ; 
But hanging ia a fine dry kind of death. 

' Lord Campbell writaa, that Venice Preserved was brought out wton 81i»fi 
bur; waa to be tned for his life ; but it is to be inquired, whether the Plaj D 
produced b FebniMy, 1680 — i, and Shafteebarj committed to the Tower 01 
indof July, i6Sit 



CHAPTEE IX. 

PROCEDURE IN PEOSECUTIONS POE STATE OFFENCES, 

rr^ILE State Trials of the reign of Charles II. are among the 
-*- most flagitioua in oiu' history, and there is ground for belief 
that they never could have heen instituted, or, at least, have 
been crowned with their fatal success, but for a very faulty 
system of Judicial Procedure. However defined the penal net 
which by a Constitution may he cast over State Offences, of what 
avail Ja it, if conduct however innocent can he dragged within 
ita meshea by means of unequal rules of Procedure? Many 
blameless and several illustrious victims fell"by the bad laws of 
the reign of Charles II., some hy bad substantive laws, hut most 
by bad adjective laws, that is to say, by a vicious Procedure. 

It is proposed to consider this subject under the following 
heads— I. Trial of Peers. II. The Judges. III. Juries. IV. 
Counsel and Attomies. V. Witnesses. VI. Rules of Practice. 

I. Trial of Peers. 

During the reign of Charles II. all Peers obnoxious to the 
Government may be thought to have had an axe, like the sword 
of Damocles, suspended over their heads. Except during the 
sitting of Parliament, trials of Peers take place in the Court of 
the Lord High Steward. It has been seen for what a long 
period the calling of a Parliament might have been legally 
deferred, or its prorogations protracted, in the reign of Charles 
n. ; in such intervals the lives of Peers were liable to be placed 
in the hands of a Lord High Steward, appointed by the Crown 
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after tlie nccused was know-n, and with a particular view to lii» * 
trial. The Lord High Steward is the Judge of his Court, which 
is held liefore him ; Lis summons convenes the Peers for the 
trial ; he determines, hy his sole authority, all questions of Jaw 
that arise in the course of the proceedings. The number and 
selection of the summoned Peers was, in the time of Charles II,, 
in all cases, discretionary with the Lord High Steward. The 
Peers summoned cannot be challenged, 

III a letter by Lord Combury to the Duke of Ormonde, he 
writes, that he had been informed, from a very credible quarter, 
that there was a design to prorogue the Parliament, on purpose 
to try his Father, Lord Clarendon, by a select Jury of Peers, 
through which means he might fall into.the bands of those Lords 
who were manifestly his enemies; and that this was the reason 
of Lord Clarendon withdrawing himself from the kingdom. 
Pepys writes, at the period of the proceedings against Lord 
Clarendon, that it was considered "better for him to be tried 
before the Lords, Where he could have right, and make interest, 
than, when the Parliament was up, be tried by a Court on pur- 
pose made by the King of what Lords the King pleases, who 
have a mind to have his head," Had Lord Shaftesbury's famous 
Indictment been found " a true Bill," he would have been tried 
in the Court of the High Steward, and the annals of Charles II. 
been stained with one more bloody sacrifice to despotism. 

The Constitution may be thought to liave been much im- 
proved, aa regards the fair trial of Peers, by the Treason Bill of 
William III., in which it is enacted " That upon the trial of 
any Peer or Peeress either for treason or misprision, all the 
Peers who have a right to sit and vote in Parliament shall be 
summoned twenty days at least before every such trial, and 
tliat every Peer so summoned and appearing at such trial, shall 
ait and vote at the trial of such Peer or Peeress so to be tried." 
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ir. Judges. 

Lord Campbell observes that the power of removing Judges 
on anj occasion at tlie will of tbe Crown, in the reign of Charles 
II., prevented him from understanding Blackstone'a alleged the- 
oretical perfection of the Constitution at that period. In aggra- 
vation of the evils arising from the precarious tenure of the office 
of Judges, must be considered the want of control dtuing the 
long intermissions and prorogations of Parliament which were 
compatible with the Conatitution in the reign of Charles II., 
however pensionless the Parliament whilst sitting might have 
been. Marvell did not, probably, exaggerate the evils which 
the Country endured from the Judges in the reign of Charles II,, 
"What French counsel, what standing armies, what parliamen- 
tary bribes, wliat national oaths, and all other the machinations 
of wicked men had not been able to effect, was more compen- 
diously acted by twelve men in scarlet." The public opinion of 
the judicial character must have been much degraded, when 
Roger North could publish a life of his brother Lord Keeper - 
Guilford in a panegyrical style, which demonstrates his hero 
and relative to have been selfish, cunning, sneaking, and unprin- 
cipled, his only restraint being a regard to liia personal safety, 
and the paramount object of his life being the obtaining of 
advancement by the meanest arts. It is true, that this reign, in 
its earlier period, was adorned by Sir Matthew Hale, a pattern to 
Judges for deep learning and strict integrity; and that, pro- 
bably, his conduct would not have been altered one iota, had hia 
patent been durante hene placito like those of his successors. 
But the subject of inquiiy here is, whether the Constitution, par- 
ticularly during the latter half of the reign of Charles II., was 
calculated to produce good or bad Judges? 

The Patents of the Judges had been deemed a matter of 
constitutional importance in the reign of Charles I. In conse- 
quence of the disgraceful removals of Judges in that reign for the 
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purpose of preparing the way for the momentous decision on Shi 
Money, the House of Lords petitioned the King that the pate 
of the Judges might thereafter be quamdiu se bene gesserint, wiffl 
whicli the King acquiesced. After the Restoration, under the 
administration of Lord Clarendon, the patents of Judges were 
quamdiu se bene gesserint. But it would appear that at leaat 
from the long prorogation of Parliament in 1663, it became the 
uniform practice to appoint the Judges durante benepladto^. 

The removal of Judges for purposes of State, and the better 
to ensure the convictions of political victims, exemplifies in a 
very striking point of view the imperfection of the Constitution 
in the reigu of Charles II., and the importance of amendments 
upon it maJe by the Act of Settlement, and by an Act at the 
commencement of the reign of George III. ; the former establish- 
ing the Judges' patents permanently in the form of quamdiu se 
bene gesserint, the latter providing against their termination by 
the demise of the Crown, Lord Bacon writes of Henry VII,, that 
he used to boast of governing England by hia laws, and his laws 
by hia lawyers; it may be thought that he could not have 
a^lopted a more effectual plan for this purpose than making the 
patents of his Judges durante henepladto. 

The following examples illustrate the working of the system 
' whereby Judges were made constitutionally the servitors of the 
Crown. "When the Popish Plot began to engross puhlie atten- 
tion, the Government required a more unscrupulous tool for the 
Chief Justiceship of the King's Bench than Chief Justice Rayna- 
ford : he was accordingly dismissed, to make room for Scix)ggs. 
Chief Justice Sci-oggs served the government successfully, first in 



1 liIarTell writes, "During tliLs intsr-pnrliamenb there ware five Jniiges' pUoe« 
either fell or were made vftcant." Of the new appointixieDta he ndds, "they are 
nil, hy their patents, daraiUe bene placSo," and oonoeniing thani all "there ia too 
much to be B^d." See Siderfin's Jleportt, p. 408. Lord Hardwiote, in hia notes 
upon the Addreea coDCBming the Judges' patents at the commencement of the reign 
of Qeoi^e III., ooneiders that patenta quanuiiit « lene getseHlU in the reign ^f 
Charlea II. ceased after Clarendon's fall. ^^ 



FOR STATE OFFENCEB. 



encouraging and then discouraging prosecutiona for tlie Popish 
Plot, and in saving the Duke of Tork from a presentment for 
Eecnaancy, by suddenly dismissing a Grand Jury; tut, in the 
end, he lost too much character, as well as weight with Juries, 
to be entroHted with the State prosecutions conaeq^uent on the 
dissolution of Charles's last Parliament : he was therefore cash- 
iered. Pemberton, who had often proetitated the fimctiona of a 
Judge in prosecutions for the Popish Plot, was made Chief 
Justice in liis stead: this Judge presided at the trial of Fitz- 
harris, who had been impeached, and at tlie examination before 
a Grand Jury of the witnesses against Shaftesbmy, whose in- 
dictment was ignored. In 1683, the Quo Warranto against the 
City of London being ripe for argument, Saundera (whom 
Lord Campbell calls the legal WJiiUtngton), as hath been noticed 
in a previous page, was promoted to be Chief Justice of the 
King's Bench, in order that he might pass judgment on his own 
pleadings. Pemberton was removed to make room for Saunders, 
by a mitigated fall to the Chief Justiceship of the Common 
Pleas. Till the appointment of Jefifreys, after Saunders's death, 
there was no Judge who had proved himself so unscnipuloua as 
Pemberton, and he was accordingly appointed to try Lord Eus- 
sell. Although in that trial his conduct may be censured in the 
present day, according to many opinions, though not univer- 
sally, it did not satisfy the rancour of the Court, and shortly 
after the trial, Pemberton was displaced altogether from the 
Bench. Jeffreys, the Judge, who, by universal consent, is con- 
sidered to have disgraced the English Bench more than any 
other individual who ever sat upon it', was made Chief Justice 
of the King's Bench, in time to preside at the trial of Algernon 



' The oimracter ani! ooudiict of JefircTB are UBuftllj taken from Eogflr North 
and tlie Stale Triah. The following ooinoidence is less known ; Sir W. Dugdala 
writaa, "The Lord High Staward (Jeffroya) tukil ttt ua (the Haralds) before tha 
Judges, telling tliEm we were a company of ignorant eaxeombB, and, at tha uoro- 
□ation, when asked a, question, etood gaping. I bagan to speak ; but be ns8 BO 
fiery, I was forced to be ailent." 
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Sydney. Pemberton, before his elevation to the Chief Justice 
ship of the King's Bench, in 1G81, had, in May, 1679, 
made a puisne Judge of the King's Bench, and liad been r^^ 
moved in the February following. He had two falls from the 
Bench to the Bar, and after each he resumed bis practice, as a 
Sergeant, in Westminster Hall. He was deservedly omitted in 
the restorations of Judges at the Revolution'. 



Ill, Juries. 

Inestimable in State Prosecutions is the Trial by Jury. But, 
agreeably to the adage Corruptio optimt est pessi^na, there can 
be no worse engine than that mode of trial for aggravating the 
evils of an imperfect Constitution. A medal struck upon the 
occasion of the acquittal of Lilbum preserves the names of his 
Jury, but neither they, nor the names of the Juries which ac- 
quitted the Seven Bishops or Hardy, are reckoned among our 
household words. Still less, if possible, is known of the names 
of bad Jurymen, whose wicked verdicts have been prononnced 
under the protection of a generic and venerated appellation, and 

^ A Qiunlier of detaila conoerninf; the removals of Judges mentioDBd. in the 
text, and varioua othera, may be found in Roger North's Zi/t of Lord Kaper 
QMitford; Lord dunphBlla iifes 0/ the Chi^ Jiittkes; and the Appmdix to Hey- 
wood'e Yindiratwn of Fox's Siatory ; Ijnrd Hardwicke's Notti, hefore mentioned, 
Par.Bitt. VoI.xy.; Speaker Onslow's A'^te (0 Bamft, Vol.11, p. i: ; the Author's 
P(rrUic«e, p. 197. Sir W. Wild waa appointed a. Judge in 1671, and reniovad in 
1679 ; Sir F. Brampston, appointed in 1678, was reinoTed in 1679 ; Sir W. Dolbcc, 
appointed in 1677, was removed in 1683 ; Sir T. Street, appointed in 1681, waa 
removed in 1^84; Sir W. Ellis, appointed in 1671, was removed in 1676; Sir B. 
Aliyna, appointed in 1671, was removed in :67g 1 at the Eevolntion he was made 
Chief BftTon of the Eioheqiier. The cause of Atkyns'a removal was, Ms objecting 
on a circuit, upon which he travelled with Scroggs, to doctrines which Scrogga 
laid down, that it vaa high treaion io petition far a Partiamettl, and that the King 
might prevent, bj proclamation, the publishing of whatever he chose. Judge 
Aroher, who was appointed in 1663, whilst the patents were gvamdiu te bene gei- 
terint, waa superacdcd in 1671, S£ the Eeporter says, "Pro quihusdam eausia milti 
ineogniiis." This Judge, relying on the terms of his patent, refused to surrender 
it without a jSci're F<Kiaa, He waa, however, prohibited irom sitting in court, but 
received a share of the fees, and his name continued to be used in fints uid other 
records. Tbeee rises and falls of Judges are analogous to those of Mistresaea in 
Cowley's Chronicle. 
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on whom individually the lash even of public opinion must fell 
lightly, seeing that its stripes are shared by twelve culprits. No 
Constitution has ever had so irresponsible a tribunal as that of 
Trial by Jury. In the reign of Charles II., Juries, in State 
Prosecutions, were usually packed^ a term familiar in the writings 
of that reign ; they were not inaptly represented by Bunyan, in 
his imaginative Jury impanelled at Vanity Faur. The system 
oi packing, which was practised by all parties in their turns, was 
directly imputable to those defects in the Constitution, which are 
now remedied by the Jury and Corporation Acts, and by the 
alteration of the patents of Judges which had been a cause of 
mis-directions and cajolery. With regard to the Immunity of 
Juries, it received a considerable advancement towards perfection 
in the reign of Charles II. ; not, indeed, by any measure of the 
Legislature, but by a judicial decision, exemplifying those vicis- 
situdes of the Common Law whereby good Judges have accele- 
rated, as bad Judges have retarded, the tide of a Nation's 
improvement. 

It is proposed to consider the subject of Juries under the 
heads of (a) The Constitution of Juries, and (6) The Immunity 
of Juries. 

(a) Constitution of Juries, 

Abuses in the returns of panels of Juries in Corporate Towns 
have been already noticed, in treating of the Corporation Act. 
In the Counties (except Middlesex, in which the London Sheriffs 
ceaae to be plural, and become, in law, one Sheriff) the King's 
power over the appointment of Juries was uncontrolled through- 
out the reign of Charles II. Before the termination of the pro- 
ceedings of Quo Warranto against the Corporation of London, 
tliat is to say, in July, 1683, Lord William Russell came to be 
tried; the Court, however, previous to the trial, had secured 
Sheriffs of its own selection, to return appropriate Juries and 
execute other mandates of State, whose term of office was from 
Michaelmas, 1682, to the ensuing Michaelmas. 
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It had iDeen an ancient custom in the City of London for tlie 
Lord Mayor, sliortly before Midatimmer Day, at a feast called 
the Bridgehouse Feast, to drink out of a large gilt cup the liealth 
of some citizen as )Sheriff for the ensuing year: the cup was then 
sent to the nominee, if lie were present, who forthwith pledged 
the Lord Mayor : if he were absent, t]ie cup was sent to him for 
the ceremony of pledging at his own house, being conveyed is J 
the Lord Mayor's Stafe-coa«h, with the sword-bearer and other! 
civic officers. As in quiet times citizens often preferred beia 
fined to accepting office, the practice of sending the cup t 
them was called birding for Sheriffs. On Midsummer Day, i 
had been usual for the Citizens at a Common Hall to confin 
the Lord Mayor's Sheriff, and to elect another Sheriff to sen 
for a year from the ensuing Michaelmas Day. This custom had 
been intermitted certainly for some years, and, as it would seem, 
ever since the commencement of the Civil War. 

In 1682, the King sent for the Lord Mayor, Sir John Moor^ J 
and induced him to promise to attempt the revival of the custontj 
of drinking to a Sheriff, and to drink to whomever his Majes^ 
should please to indicate. Roger North writes of this Loi 
Mayor, "The Lord Mayor's office did not affect the retom C 
Juries, which wae ih^vc palladium, else he conld never have bea: 
chosen." 

A drinlcee was next to be selected. And the King 
greatly pleased with the suggestion of the name of Sir Dudley* 
North, brother of the Chief Justice, a Tm-key merchant, whi 
had recently arrived in England, after a long eoDversancy wi^ 
the mode of administering justice in the Levant. The negocia- 
tion with Sir Dudley North is related by another brother, Eoger 
North, who wiites, " His Majesty one day spoke to the Chief 
Justice (afterwards Lord Keeper), with a world of tenderness, 
and desired to know if it would be too much to ask of hia 

brother to hold Sheriff upon my Lord Mayor's drinking? 

Now came on the gi'eat pinch of the case, which was to make 
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Sir Dudley North sensible of his interest in complying with the 

King His Lordship entered into conversation with his brother, 

laid before him an opportunity which proffered itself where- 
by he might make a fortune if he wanted it, and much enlarge 

what he bad His lordship shewed that, if he served, the 

obligation was eo transcendent ia this conjuncture, even in his 
Majesty's own sentiment of it, that there could be no employ- 
ment by commission from the Crown, which would not fall to 

his share What opportunity could drop from heaven more 

propitious to his advancement than this? Nay, the refiisal of 
this, when so fairly offered, would be a positive demerit which 
would disable any other pretension that might fall in his way." 
" As for charges," his lordship said, " here, brother, take £ 1000 
to help make good your account ; and, if you never have opportu- 
nity, by pensions and employments, to reimburse you and me, I 
will lose my share ; else I shall be content to receive this thou- 
sand pounds out of one half of your pensions when they come 
in." The temptation of £1000, like the offer of the same sum 
in Sheridan's play of the Critic, appears, after a good deal 
of colloquial fencing, to have touched the Turkey Merchant 
nearly. 

The Bridgehouse Feast for 1682, came on. The Lord Mayor, 
to the surprize of most of the banqueters called for the large 
gilt cup, and drank to the health of Sir Dudley North, as his 
Sheriff; and, Sir Dudley being, perhaps designedly, absent, the 
cnp was sent to his residence in the State-coach. Midsummer 
Day arrived ; the question of confirming the Election of North 
was put to the Livery, when, (a.'j Roger North, his brother, 
writes) " those who were for confirming held up their hands 
with arms and fingers distended, all in continual motion together, 
which made an odd spectacle ; but the dissenters, who were 
much the greater number, screwed their faces into a numberless 
varieties of No, in such a sour way, and with so much noise, 
that any one would have thought, that all of them had, in the 
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Bame instant of time, been possessed with some malignant spirit 
that convulsed their visages." 

In the meanwhile Chief Justice North was stationed at the 
house of the notorious Jeffreys, which was close to Guildhallj j 
in order that conjointly they might advise the Lord Mayor up( 
every exigency. The Lord Mayor, under their directions, 
jonmed the Common Hall before a poll, that was commence 
by the Sheriffs Pilkington and Shute, was completed. Yarioo) 
other adjournments took place ; the Sheriffs, together with thd 
principal aupporters, were committed to the Tower for a riot I 
a Warrant of the Privy Council, hut were bailed, and returned ti 
the contest. The Mayor was sent for to the King in Counci 
the King being present, when he received an Order of Coui 
to proceed with the election de novo, and Chief Justice Nort 
though in a judicial matter, furnished him with a written a 
signed opinion, that he had an undoubted power of adjoummentfl 
opportunities were watched, and ultimately the Lord Mayor, 
without the intervention of the Sheriffs, proclaimed North ajid 
Rich to he duly elected. Sir John Hawles, Solicitor-General 
of William III., writes, " Noi'th and Rich were imposed on the 
City', one by a shameless trick, the other by open force." 

Roger North explains the motive (if explanation were wait- 
ing) for so much royal solicitude concerning the election of 
London Sheriffs. He writes, that " Sir Dudley North was 
called upon to serve the King in the office of Sheriff, in order 
to rescue the City out of the wretched state it was brought into 



• The particuU™ of these tnmBaotionB will be fonnd in North'n Life rf Luri 
Seepcr QaUford, and North's Examea, and in LutCrell'e Diary, eitroata from which 
are given in the notes to the trial of Pilkington ani others for a, riut ia the ninth 
volume of the Stale Trials, Theae notaa contain various collateral matters wiiioh 
throw light on the proceedings, as thnt of the King feasting the loyal apprentices 
3t the City with venison, to conciliate their sweet voiecB, and, may bo, eniist their 
clubs. Worthy of such bartered gluttony waa the specimen preserved by North 
of a poatioal apostrophe to the Lord Mayor who had batrayed the City ; 
" The worshipful Sir John Moor I 
After Age, that uanie adore t " 
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by a certain monster that raged in the yeara 80, 81, 82, stiled 
Iffnoramus.""..." It was of the last consequence to the Crown at 
that time ; for the question was whether treason and sedition in 
London and Middlesex were criminal or not?,., Upon the ap- 
pointment of North and Rich for Sheriffs, Ignorarmts vanished ; 
the Party were deprived of their fortress of the SherifTa office, 
and laid open, in London and Middlesex, to the great and small 
shot of the law." 

In the paper delivered by Lord William Eussell at his 
execution, he commences with the word " Gentlemen," bnt, in 
his short speech on the scaffold, he used the expression "Mr 
Sheriff." Lord John Russell, in his biography, states that 
Lord William Russell, on the night before he died, resolved to 
begin his speech, as well as hia paper, with the word 
"Gientlemen;" because, he said, that they were not truly 
Sheriffs. One Leech was Indicted for haying said, on coming 
to poll at the election of a Lord Mayor, that " Sir W, Prit- 
chard shall never be Lord Mayor, unless he comes in by stealth, 
as North and Rich were made Slieriffs." lie pleaded in abate- 
ment that his jury had been impaimelled by North and Rich 
wbo had not been duly elected Sheriffs ; this plea was rejected 
as frivolous, and Leech was fined for it, as for a contempt, 

Dryden alludes to the success of the Court in the election of 
Sheriffs, in the second part of his poem of Absalom and Achi- 
tophel ; typifying Sir J. Moor, under the name of Ziloah, and 
designating Pi Ikington and Shute, who were succeeded by North 
and Rich, as a viltn- pair than their immediate predecessors 
Bethell and Cornish : 



This year did Ziloah rule Jerusalem, 
And boldly all sedition's Syrtea stem, 
Howe'er incumber'd with a viler pair 
Than Ziph and Shimei to assist the chaii-. 
Yet Ziloah's loyal labors so prevail'd. 
That faction, at the next election, fail'd. 
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After tlie Court Lad secured the shrievalties of Londou aiu 
Middlesex, first, by the appointment of North and Eich, aoi 
before their term of office was expired, by the more permanei 
and material guarantee of the City's Charterj and the i 
sequent appointment of Sheriffs to hold at tbe pleasure of thfi'l 
Crown, the King made himself responsible for the verdicts d 
Juries. Aa to the notion of the ecreeii of a Court of Judicatt 
being interposed between the Despot and the doomed, we migbli 
as Mr Fox truly observes, as well palliate the murders < 
Tiberius, who seldom put to death his victims without a deer 
of the Senatei. 

Algernon Sydney waa tried in November, 1683, alW thi 
forfeiture of the City's Charter, in the shrievalty of the successoi 
of North and Eieh. In a petition to the King, after his con!' 
viction, he states, " The Jury by which I was tried was not (tii 
I am informed) summoned by the bailiffs of tbe several hundi 
in tbe naual and legal manner ; but names were agreed upon l 
Mr Graham, Mr Burton and the Undersheriff, and directioiU 
given to the bailiffs to summon them ; and being all so cbosen, 
the copy of the panel was of no use to me," Graham and 
Burton were the Crown Solicitors, and, at the dawn of the Re- 
volution, they fled the Country, lite guilty ghosts at cockcrow. 
Mr Wynne, Sydney's Solicitor, and one Forth, a joiner, were 
sent to prison for telling some of the Jurymen that they were a 
" loggerhead Jury." 

It would be tedious to enumerate all the instances of tbe 
perversion of the Trial by Jury that occtured towards the close 
of the reign of Charles II. Although, in some cases, it may be 
more difficult to affirm that convictions were erroneous, than that 
a merciless use was made of them, yet, of what verdict, in a State 
prosecution during the reign of Charles II., can it be said, that 



' See Mr Foi'b Bislory, tlie part where ha inflicts a savera but merited oaatigv 
lion on Huma for hifl remarkfl on the King williliolding his panlon from Sydney, 
which Mr Fox conaidera tlie moat repreheiieiblo passage in Hnme's wholo work. 
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it was, like Cfesar's wife, above auapicion? Several flagrant 
examples of Jury-trial have already been noticed in treating of 
treason, sedition, and restrictions upon the Press. With respect 
to prosecutions growing out of the City Elections, the Citizens 
who had opposed the arbitrary and illegal adjournment of a poU 
for Sheriffs, were convicted of a riot. Among these were the 
Ex-Sheriffs Betbell, Cornish, Pilkington, Shute, and Jenkes of 
Habeas Corpus celebrity. Pritchard, the first Lord Mayor 
illegally foisted on the City, brought a fi'ivolous and unfounded 
action, as for an arrest, against Papillon, who was questioning the 
validity of his appointment in a legal way by a Quo Warranto. 
The Jury awarded Pritchard £ 10,000 damages ; whereupon 
Chief Justice Jeffreys told them, " You seem to be persons who 
have some sense in you, and consideration of the Government, 
and, I think, have given a good verdict, and are greatly to be 
commended for it," 

The Duke of York profited largely by the usurped influence 
of the Court on the appointment of Juries, and the precarious 
teuiu^ of the Judges' Patents. He recovered £100,000, in 
damages, in 1682, against Ex-Sheriff Pilkington by a Ilertford- 
shire Jury; the action was one of Scandalum Magnatum for 
words : Sir Patience Ward, a iritness for Pilkington, and who 
was Member for London after the Hevolution, was convicted of 
perjury, Li 1C84, the Duke had awarded to him, by a Middlesex 
Jury, another £100,000, in another action of Scandaliiin Mag- 
natum wliicb he brought against Titus Gates. Another action 
of Scandalum Magnatum brought by the Duke against Mr Colt, 
a Member of Parliament, yielded another £100,000. More 
actions of Scandalum Magnatum were brought by the Duke 
against Speke, Culliford, and Sir Francis Drake who fled from 
the Country to avoid a Trial by Jury. The mutilator of the 
picture of the Duke of York in Guildhall was not discovered, 
and so was left to be torn to pieces in effigy by the Court Poets, 
s thus Otway : 
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Notliing shall daunt his pen, when truth does call ; 

No, not the picture-mangier in Guildhall 
The rebel tribe, of which that Termin's one. 
Have now set forward, and their course begun ; 
And wliile that Prince's figure they deface. 

As they before had niaasacred his name, 
Dui«t their base fears but look liim in the face, 

They'd use his person as they've used his ^me. 
A face, in which such lineaments they read 
Of that great Martyr's, whose rich blood they shod. 



With reapect to the memotaljle challenges of Russell i 
Sydney to the Juries, on the ground of want of qualification t 
Jreelioldera, the ovemiling of these challenges is made a point h 
the reversal of their Attainders after the Revolution. It is, i 
an Article of the Bill of Rights, " That Juries ought to be dul 
impannelled and returned, and that Jurors which pass upon t 
in trials of high treason ought to he freeholders." Mr Phillip 
in his State Trials, Las carefully reviewed the authorities up< 
this point, which have somewhat of a different hearing on 1 
cases of Rusaell and Sydney, the former being tried hy a Londoi 
the latter hy a County Jury. He anives at a conclusion thn 
the objection to the Juries both of Rusaell and Sydney on i 
ground of want of freehold was valid, and that, consequenth 
they were both illegally tried. In the present day, any distineP 
tion drawn between Jurymen freeholders or leaseholders would 
appear frivolous ; and, accordingly, the Article in the Bill of 
Rights upon the subject has been repealed by the Jury Act, a 
remarkable instance of the Ruins of Time. Probably, however, 
in the reign of Charles II., such a distinction may have been 
analogous to that which is considered to exist between special and 
common Jurymen, or, what would have been of far greater im- 
portance, its observance might have circumscribed the choice of 
Jurors within limits restrictive of Shrieval corruption and par- 
tiality then culminant. 

The Grand Jury, in the case of the Regicides, and that of 
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Colledge, and probably others, were attcndecl by the King's 
Counsel. In tbe instance of Lord Shaftesbury's indictment, the 
evidence before the Grand Jury was taken in open Court, in 
the presence of Chief Justices Pcmberton and North, who said 
that this conrse had never been refused when applied for by the 
Counsel for tlie Crown : there is, however, no other trace of the 
practice to be found in the State Trials. A singular mode of 
vilifying a Grand Jury was adopted by Jeffreys, when Recorder 
in 1680, during the so-called reign of Ignoravms. A London 
Grand Jury had ignored an Indictment against a printer for a 
seditious libel. Jeffreys, after upbraiding them, said, " I will see 
the face of every one of you, and let others see you also : I will 
bear you repeat, every man of yon, your own sense of this 
Bill." Whereupon the Clerk of the Peace, by Jeffreys's com- 
mand, called every juryman by hia name, and asked him whether 
Francis Smith was guilty or not? On their persisting, Jeffreys 
told them that it was " impossible for God in heaven to pardon 
their perjury'." 

{h) Immunity of Juries. 

" Contempai Gatilincs gladios, non pertimescam tuos ; our 
anceatora braved tbe iayoneta^ of Cromwell, we bid defiance to 
yours," is the conclosion of a passage on the Immunity of Juries, 
in one of the most eloquent speeches ever delivered in West- 
minster Hall, — Mackintosh's defence of Peltier, The passage, 
however, though delightful to read, was not very applicable to 
the Jury which tbe advocate was addressing. It is to be in- 
quired how far it was applicable to .Turies in the reign of Charles 
II., not taking into account bow, in that reign, ignoring or ac- 
quitting Jurymen, as Bamardiston and Wilraer, were sometimes 

' Shalteabnrj'a Grand Jury gave ocoaaion to many tracts in the reign of 
CharleB II., its, particularly, Lord Somera'a Seearily/ for Eiigtishnien'i Livea. North's 
£xamen rspreHentB the Court aide of the Bubject. 

' Bayonets, it is believed, were not in use in the time of Cromwell ; but Mack- 
intosh's jury, if they had read Cicero, wers, probably, not arcbffolopsta. 
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puttisheil, not indeed for their verdicts, but under some othw i 
devised pretext of delinquency. 

The Immunity of Juries here to be considered is that relating 
to their judicial capacity. Jurymen have ministerial functions 
to perform, for misbehaviour in which they may be fined, as for 
eating or drinking without the permission of the Court before 
they have delivered a verdict, drawing straws, or casting lota in 
order to terminate their deliberations, and thus satisfy the crav- 
ings of their natiu-e. It is proposed to treat of the Immunity of 
Juries in regard to (ar) Fines on account of the Verdicts, {yj The 
Law of Attaint in the reign of Charles II. 

[x) Fines for Verdicts. ^M 

The Immunity of Juries from fines on account of their 
verdicts is left by Sir Matthew Hale, the legal oracle of tlie 
reign of Charles II., in an Tin satisfactory state. It is trae, that 
he has expressed a sentiment which has been often repeated and 
extolled, that " It were a most unhappy case that could be to a 
Judge, if he, at his peril, must take upon him the guilt or inno- 
cence of a prisoner; and, if a Judge's opinion must rule the 
matter of fact, the Trial by Jury would be useless." The latter 
part of this dictum is a truism ; the former amounts to nothing 
more than that a Judge who had no sinister interest in the 
result of a trial would be imhappy if the responsibility of passing 
a verdict on the guilt or innocence of a prisoner were shifted 
fiom twelve persons to one, and that one person, himself, HaJe 
might have reasonably suggested, that, in a criminal case, 
especially if it be also political, a Jury is generally Hkely to 
arrive at a more correct, if not also a more honest conclusion, 
than a Judge, Or he might have fairly intimated, that the 
responsibility of life and death is more than any one man, or 
any man whose name is not obliterated in a generic appellation, 
such as that of Juryman, can sustain in a community whereof 
numbers may be censorious, prejudiced, or malicious. 
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Hale lays down the law concerning Immnnity of Juries from 
fines imposed on account of tteir verdicts tlius : — " I do confess, 
that in the King's Bench, there have l>een many precedents of 
Jurors that have acquitted persons of murder or other felony 
tried in that Court, if they liave gone against pregnant evidence, 
that have been fined, imprisoned, and bound to their good be- 
haviour during their lives ;" and he says the like of fines in the 
Exchequer in cases of Inquests of Office, when Jurors did not 
find title in the King. And he conclades, " Although the long 
usage of fining Jurors in the King's Bench in criminal causes 
may give possibly a jurisdiction to fine in these cases, yet it can 
by no means be extended to Courts of Sessions, or Gaol-Delivery, 
Oyer and Terminer, or of the Peaoe, or other inferior juris- 
dictions, " 

Six years before Hale's death occurred the case of Busliell, 
which is not noticed in the History of the Pleas of the Crown, 
thereby affording internal evidence of what there is otherwise no 
doubt, that this famous Institute of Criminal Law was imtinished. 
Bushell's case arose out of the trial of two Quakers, Peiin and 
Mead, which has betn noticed in treating of the persecution of 
that Sect. The trial occurred on the 3rd of September, 1670, 
before the Mayor, Becorder and Aldermen, at the Old Bailey ; 
the indictment was for holding an unlawful assembly. The 
Jury, of which Bushell was the foreman, returned for their 
verdict against Penn, "Guilty of speaking in Gracechurch Street," 
Mead they acquitted. The Mayor and Recorder attempted by 
artful questions to mend the verdict, as thus, " You mean he was 
speaking to a tumult there ? You mean he was speaking to an 
unlawful assembly ?" And they ordered the Clerk of the Court 
to draw up a special verdict, but all to no purpose. The Mayor 
then resorted to much abuse, as the following to the Jury : 
" Will you be led by such a silly fellow as Bushell, a hypocrite, 
canting fellow? I warrant you, you shall come no more upon 
juries in haste. Have you no more wit than to be led by such 
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a pitiful fellow ; I will cut his nose," And to Buahell, " Ton 
are a foreman, indeed ! you are a factious fellow ; I will set a 
mark upon you, and, whilst I have anything to do in the City, 
I will have an eye upon you." And the following dialogue e 
sued between BuBhell and the Lord JIayor : 

Bushell. Sir Thomas, 1 have done according to my i 
science. 

Mayor. That conscience of your's would cut my throat, 

Bushell. No, my lord, it never sliall. 

Mayor. But T will cut your's aa soon as I can. 

Recorder. He has inspired the Jury ; he has the spirit < 

divination, methinka I feel him Till now, I never understo 

the reason of the policy and prudence of the Spaniards i: 

ing the Inquisition among them : and, certainly, it will never be 

well with us, till something like the Spanish Inquisition be in 

England. 

The Mayor and Recorder then applied themselves to a very 
practical point ; telling the Jury, " You shall go together, and 
bring in another verdict, or you shall starve. And we will have 
you carted about the City as in Edward the Third's time. Yon 
shall be locked up without meat, drink, fire, or tobacco ; we will 
have a verdict by the help of God, or you shall starve for it." 
On one of the jurjTnen pleading indisposition, the Mayor said to 
him, " You are as strong as any of them, staire them, and hold 
your principles." 

The Court not being satisfied with the verdict of " speaking 
in Gracechurch Street," made an adjournment of lialf an hour. 
The Jury were afterwards adjourned till the next morning 
{Sunday the 4th of September), at seven o'clock, when they re- 
turned the same verdict of "speaking in Gracechurch Street." 
They were sent back with a fresh clfarge ; but on their persist- 
ing in the same verdict, the Court was adjourned till the next 
Monday {Monday, September 5th), at seven o'clock, when, on 
being brought into Court fi-om Xewgate, where they had passed 
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two nights, and liad been deprived of sustenance for about forty 
hours, tliej returned a verdict of "Not Guilty" in the case of each 
prisoner. Whereupon the Kecorder, amongst other reproaches, 
said, "Godkeepmylifeout of your hands; but, for (Am, the Court 
fines you forty marks a man, with imprisonment till paid'," 

Busbell and the other Jurymen obtained their writs of 
Haieaa Corpus from the Court of Common Pleas, then presided 
over by Chief Justice Vaughan, to whom it might have been said, 
as to one of the Judges of Charles I., who refused to concur in 
the decision upon Ship Money, " temporibasque Tnalis aitsits es esse 
honus'f" The Return made to Buabell's writ disclosed the follow- 
ing cause of imprisonment ; — " For that they the said Jurors, 
the said William Penn and William Mead of the said trespasses, 
contempts, unlawful assemblies and tumults, ' Contra legem 
hujus regni Anglise, et contra plenam et manifestam evidentiam, 

et contra direct ionem Curifie in materia legis acq^uietaverant.' " 

The return further stated, that, for the offence specified, Bushell 
had been sentenced to pay a fine of 40 marks, and to remain in 
prison until the line should be paid, which fine still remained 
unpaid. 

Chief Justice Vaughan, in the first place, impugned the 
Eetum to tlie Writ of Habeas Corpus upon various technical 
grounds, in which he evinced much legal acumen. He reviewed 
the authorities upon the subject of fining Jurors, and on the 
right of the Court of Common Pleas to issue writs of Habeas 
Corpus, and disposed of them not altogether in a satisfactory 



' Andrew Marvell, in a lettar to the Mayor oT Hull, writaa Donoaming the trial 
of PeiiD and Mead, "The Juiynot fiading them guilty, as the Mayor and Beeorder 
■wonid have had them, they were kept ■withiml meat or drink mme three daye, till 
almost starved, but would not alter their verdict ; bo fined and imprisoned. There 
is a book out which relates aU the paaangss, which were very pertinent, of tha 
priaonen, but prodigioosiy barbaroua by the Mayor and Eotorder. The Eecordar, 
among the rest, oommeaded the EjpaniBh Inquisition." 

' It appears &om Hole that the Court of Common Fleas, in his Ijma, granted 
writs of HahfU Corpui only by means of the Gction of a n^poaed suit or privilege 
therein, infinvrem libertatis. 
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way. He then relied strongly, as does Hale in liis History o 
the Pleas of the Crown, on the point that a Juryman might hawi 
private knowledge independently of the evidence p 
trial ; as to which point, in the present day, it is the duty of a 
Juiyman to communicate any private knowledge he may possess,- j 
upon oath, to the Judge and liis Colleagues, in open Court, tho | 
Common Law of Chief Justices Hale and Vaughan herein not 1 
being the Common Law of Chief Justices Campbell and. J 
Cockbum'. The precedent in BusheU's case might have beeal 
worthless as an authority, had not Vaughan further addressed! 
himself to the general principles of the Trial by Jury, aparta 
from all technicalitiea. His remarks upon this subject are to bttf 
treasm^ by every student of this vital part of the Englishi'J 
Constitution. 

"I would know, whether anything be mi 
for two men, students, barristers or judges, to deduce contrary J 
and opposite conclusions out of the same case in law? And i 
there any difference that two men should infer distinct t 
elusions from the same testimony? Is anything more known 
than that the same author, and place in that author, is forcibly 
urged to maintain contrary conclusions, and the decision hard, 
which is in the right? Is anything more frequent in contro- 
versies of religion, than to press the same test for opposite 
tenets? How then comes it to pass that two persons may not 
apprehend with reason and honesty what a witness, or many 
say, to prove in the understanding of one plainly one thing, but, 
in the apprehension of the other, clearly the contrary thing? 
Must, therefore, one of these merit fine and imprisonment, be- 
cause he doth that which he cannot otherwise do, preserving his 



' On the Bubjeot o! the nrnxiin, VieiiU vit^norum pfaattmnnlur Kire, aad tlie 
indirfdual knowledge of jiuyraen, who were anciently tho only witaeaaoa, aae 
Keavea'a BiiloTy of theLaw, Henry VIII., EJw. VI. ; the Author's Fartenyae, p. g3. 
An iufrncdon of the right of being tried bj Peers of their vicinage was alleged 
by the Americnn States as one of the grounilg of their quarrel with Great BritaiD. 
^Memoira of FranMin, I. p. 461 . 
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oatli and Integrity ? And this often is the case of the judge 

and the jury A witness swears to what he hath heard or 

seen, "but a juryman sweai'3 to what he caa infer and conclude 
from the testimony of witnesses by the act and force of his 
understanding, which differs nothing in the reason from what 
a judge, out of various cases considered by him, infers to be the 

law in the f[ueation before him A Judge and Jury may 

honestly differ in the result from the evidence, as well as two 
Judges may upon points of law, which often happens. 

" We must take off this veil and color of words, whieh make 
a shew of being something, and, in truth, are nothing. If the 
meaning of these words, Jtnding against the direction of the Court 
in matter of law be, that if the Judge having heard the eyidence 
given in Court, shall tell the jury, upon this evidence, the law 
is for the plaintiff or for the defendant, and you are under the 
pain of fine and imprisonment to find accordingly, and the jury 
ought to do so ; every man sees that the Jury is but a trouble- 
Bome delay, great charge, and of no use in detennining right and 
wrong, and, therefore, trials by them may be better abolished 
than continued: which were a strange, new-found conclusion, 
after a trial so celebrated for many hrmdreds of years ; and such 
a consequence would be a greater mischief to the People in 

criminal than in civil trials A man cannot see by another's 

eye, nor hear by another's ear, no more can a man conclude or 
infer the thing to be resolved by another's understanding or 
reasoning ; and though the verdict be right the jury give, yet 
they being not assured of it from their own understanding are 
foresworn, at least inforo conscientim" 

The trial in which Bushel] had been a Juryman took place 
at a Court of Sessions before the Lord Mayor and Recorder of 
London ; so that the decision in BusheU'a case did not in terminis 
affect the law as to fining Juries for their verdicts by the King's 
Bench, and Court of Excliequer upon Inquests of Office. Never- 
theless, this is the last time we read, in legal history, of any 
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Jury having been fined for its Verdict^. It is fair to attribute j 
this consequence, in a great degree, to what passed on the I 
occasion of BushelUa liberation, especially to those forcibla'' 
arguments of Chief Justice Vaughan, which are of general ap- 
plication to all verdicts of all Coorta. Erskine, in his famotiB 
speech for the Dean of St Asaph, after observing that the 
Country was almost as much indebted to Bushell, as to Hanip*J 
den in resisting Ship-money, states, that the dekrmination oSA 
Chief Justice Vaugbau and his Colleagnea was never afterward* 1 
questioned by succeeding Judges, not even in the great case of I 
the Seven Bishops, on which, in a gi-eat measure, depended theJ 
dispensing power, and the personal fate of King James^. 

{y) Attaint. 
Whether Juries were entitled to immunity from attaint i 
criminal cases, in the reign of Charles II., is a question not fretf* 
from doubt. The proceeding by Attaint against Jurors took place I 

' Tan jeors later, in 1681, Chief Justice Pemberton tfild Lord Stiafleabury^ ■ 
GrandJury, " If any of you sball be rsfractory, »nd will not find any BUI, whsvf I 
there is a prdbabU ground far hh accusatian, you do therein undertake to inl>eroept:l 
justice, and you thereby make younelves criminala." The Grand Jury, notwith-l 
Btanding-, Ignored the Sill, and were not punished as criniiDals for it, though thA g 
Foreman and otbers of the Jury were eererely treated under other jiretants. 

* Erskine ehould, perhaps, have said the reasoning, ioetead of the rfe(er 
titm; for the trial o! the Seven Bishupa was at the bar of ths Court of King^ j 
Bench, and bo, according to Hale, not governed by the determiruilion m Busbell't 
caao. In the case of the SoTen Siahapa, alea, a commitment could scarcely have 
been framed, Uke tliat of Bushell, for finding a, verdict " Contra directionem Carue 
in matariS legia ;" for two of the four Judges, PoweU and Holloway, were for an 
acquittal, and were consequently cashiered after the trial. Mr Hallam, rflar men- 
tioning the ancient coticcs of the punishment of Juries for their verdicts in Smith's 
Commimieealllt, and the revival of the practice in the reign of Charles II. by Chief 
Justices Hyde and Keeling, states three cases in that reign prior to Bnehell's in 
which fines upon Juriee had been avoided and declared illegal: but he does not 
advert to the distinction pomted out by Hale, &om whose book these three oases 
are taken, viz. that one of them was before Judges of Niai Prius ; another before 
Justices of Oyer and Terminer for Glouoealershire ; and the third at the Qaol- 
dehvery at Newgate. Hale does not adduce these cases as precedents aghast the 
power of the Court of King's Bench of fining Jurors for their verdicts, but u 
examples of the endeavouring to bring the practice of the King's Bench to Gne 
Jurors for their verdicts into the use of Judges of Nisi Prius and Gaol-delivery. 



FOR STATE OFFENCES. 



281 



before a second Jiiry consisting of twentj-four jurors. If the 
second Jury found that tlie first Jury Lad given a wrong yerdict, 
the first Jury was, anciently, liable to the following puniahmenta. 
1. Quod omittant liberam legem. 2. Non trahantur in teati- 
monium. 3. Bona et catalla ana foria faciant Eegi. 4. Terras 
et tenementa ana capiantui in manua Regis. 5. TJxorea et 
liberi sui amoveantur. 6. Terrce et tenementa sua extirpentur. 
7. In gaolam detnidantur^. 

With respect to Chief Justice Vaughau's opinion on this 
subject, Mr Ei-akine, in the Dean of St Asaph's case, said, " The 
learned and excellent Chief Justice Vaughan, in Bushell's case, 
expressed himaelf thus : ' There is no ease in all the law of an 
attaint for the King nor any opinion but that of Thyrnings, 
lOtb Henry IV., for which there is no warrant in law, though 
there be other authority against it.' " Lord Mansfield, inter- 
posing, said to Mr Erskine, " To be sure it is so." 

The follo^ving passages, notwithstanding, occur in Sir M. 
Hale's History of the Pleas of the Crown, " But what if a Jury 
give a verdict against all reason, convicting or acquitting a 

person indicted against evidence, what shall be done? Aa to 

the acquittal of a person against full evidence, it is certain that 
the Court may send the Jury back again, to consider better of 
it before they record their verdict ; but, if they are peremptory 
in it, and stand to their verdict, the Court must take their 
verdict, and record it, but may respite judgment upon the 
acquittal. But, as touching punishing the Jury, I think the 
King may have an altatnt/ for although a man convicted upon 



• There ia no statats against the perjury of n witnoBB till tba 5th Eliz. c. 9 ; but 
the peijury of Juron ia the Buhject of many earlier statutes. It wiia n common 
sfticle in »n attorney's bill to charge pro amicUia Vicecamitii. It appears irom the 
Piston Letters, that it waa not unusual to proeora a King's Letter to obtain the 
SherifE'a favour on an approaching trial, the price of which is stated to be a noiie. 
The 18th Hed. TI. c. 14, was passed for reoovarLng Jn'iia from the Sheriff given 
him to i-etum Juries. See concerning the corruption of Sheriffi and Jurors anoient 
notices of law and literature, in the Author's Nola on Fortcsoat, and Barrington's 
AiKknl Stoiattt. 
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an indictment can have no attaint, because the guill is ( 
Ly two inqnesta', tlie grand inquest, that presents the offence 
upon their Oaths, and the petit jury that agrees with them ; yet, 
where the petit Jury acquits, they stand as a single verdict, for 
they disaffirm what the grand inquest have upon their oatha 
presented, and with this agrees tlie book 10. H. 4. Attaint 60, 
64, per Thymings." We here observe that the opinions of 
Hale and Vaughan upon the subject of Attaint are jronHbus 
adversis pugnantia ; but Hale's reason that aconvicted prisoner's 
guilt " is affirmed by two inquests," may not appear satisiactory, 
for the Grand Jury only finds a probable cause for prosecution, 
and does not affirm the prisoner's guilt. A^ for Thymings, like 
other authorities for Common Law, he was liable to be stuck up 
or bowled down as he suited or not the opinions of his sac- . 
cessors. 

Blackstone, in his Commentaries, lays down the law aa \ 
stood in bis day, agreeably to Hale, thus, "If the verdict 1 
notoriously wrong, the Jmy may be punished and the verd 
set aside by attaint at the suit of the King, hut not at ike suit ^ 
the Prisoner;" the inequality of which rule does not appear t 
have struck him as remarkable, A statute of the 5th of Greorgt 
IV. has abolished the odious proceedings by Attaint, the spi 
prehension of which, in State Prosecutions, whether Hale wei 
right or wrong, must have made a Jury tremble at an acquittal. 



IV. 



and Attori: 



The full defence of prisoners by Counsel and Attomiea, and 
liberty of speech when pertinent to a client's vindication, are 
first principles in the administration of justice, the absence of 
which denotes a veiy despotic Constitution, or one, the im- 
provement of which has been shamefully neglected, owing 

^ Another reaaon baa been given, t[z. that the peraoa obtamiug a false verdict was 
joioad as a dafendaot witb the Jury in the att&int, which the King could not be. — 
BaniDgton'H Ancient SlaMa. 
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to lethargy, or an overweening prejudice in favour of the 
past, amounting to what Lord Bacon calls a moroaa morum 
retentio. 

The assistance of Counsel to cross-examine witnesses and 
address the Jury was denied to persona accused of treason and 
felony, throughout the reign of Charles II. This was a signal 
defect in the Constitution, ivhich has now, though recently, 
been eradicated ; and although full defence by Counsel was not 
allowed, except in cases of treason, and offences inferior to felony, 
until within living memory, counsel were much earlier permitted 
to examine witnesses, to confer with a prisoner under trial, and 
even to hand him a ^vritten speech, to which transaction most 
Judges, ashamed of the law, were mercifoUy blind. In the 
trials for the Popish Plot, and for that of which Eusaell and 
Sydney were accused, the infamy of the witnesses, the enormous 
quantity of irrelevant and hearsay evidence adduced on the part 
of prosecutions, the browbeating and tricks of the King's Conn- 
sel, and the wicked practices of corrupt Judges, made the 
assistance of Counsel for prisoners indispensable to the vindi- 
cation of innocence. Without the aid of Counsel, trials in 
Courts of Justice became mere ceremonies in the pageant of a 
State-sacrifice. Not only were applications for the allowance 
of Counsel uniformly rejected, but great jealousy was evinced of 
any species of aid with which a prisoner miglit be furnished in 
his defence. At the trial of Algernon Sydney, the Solicitor- 
General said, " I must do my duty; Mr Williams exceeds hia 
liberty, he informs the Prisoner several things;" to which Mr 
Williams replied, " I only said, K it was a plea, put it in ; Mr 
Attorney can hear all I say." The Report adds, " Whereupon 
Mr Williams was reproved by the Lord Chief Justice." At 
Fitzharris's trial it was said by the Solicitor-General, " It is 
not the duty of a Solicitor to bring papers, or to advise, or fiir- 
nish matter of defence ; he ia only appointed by the Court to run 
of errands." 
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The seizing and withliolding from Colledge, the Protestani 
Joiner, the papers for his defence in a trial for High Treason, is 
one of the most infamous proceedings to be found in the State 
Trials of the reign of Charles II. The following colloquies on 
the subject occur between the Court and the Prisoner. 

Colkdge. Pray, my Lord, let me have my papers delivered 
to me ; I cannot make my defence else. 

Lord Chief Justice North. Wt are your Counsel in matter of 
feet, and to give you your papers, were to assign you Counsel 
against law, tliey being not your own pajmrs, hut coming from a 
third hand. We know of no Solicitors in eases of treason. 

Attorney-General. Here are abundance of niceties proposed 
for hi"! to move ; and these will be a strange sort of pro- 
ceedings at this rate, if men go about to espouse the cause of 
traitors. 

CoUedge. I am no traitor, Mr Attorney. 

AU.-Gen. Tou stand indicted of high treason. iM 

Chief Justice. When a paper is written in the second peraoli^ 
yon should do so and so, it is an iU precedent to permit such 
things ; that were to give Counsel in an indirect way, which the 
law does not give directly. The speech is not fit for you, we 
have read enough to suppress it. 

CoUedge. Another paper there is, that ia something of law. 

Justice Jones. Nothing but what is scandalous to the Go- 
vernment. 

Serjeant Jeffreys. To allow you these papers is to allow yon 
Counsel by a sidewind It is assigning Counsel with a wit- 
ness If Mr Colledge have such a thing as a Solicitor, I shall 

crave leave to put that Solicitor in mind of the case of one that 
was indicted for high treason. (Aai-on Smith, the Solicitor, was 
afterwards sentenced, for supplying Colledge with scandalous in- 
fitmctions, to pay a fine of £, 500, and to stand for two hours in 
the pillory before Westminster Hall gate, and, for the same time, 
at the Royal Exchange.) 
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At the trial of Lord Stafford, tlie following scene occmred, iu 
which several Managers of the Commons acted a very shameful 
part, yet they were the same individuals who were conspicuous in 
struggling for the political liherties of the Country ; so intimately, 
at that period, were the causes of liberty and bigotry associated! 
Mr Fox, in noticing a savage murmur of applause at Lord 
Stafford's trial, observes, "How is this horror deepened, when 
we reflect that in that odious cry were probably mingled the 
voices of men to whose memory every lover of the English 
Constitution is hound to pay the tribute of gratitude and 
respect!" 

Lard High Steward, It ia not intended to make use of 
Counsel as to matter of fact, but they may stand by. 

Serjeant Maynard. Mj lords, they may stand within hear- 
ing, but not vrithin prompting. 

Lord Stafford. I assure you, if I had all the Counsel in the 
world, I would not make use of them for matter of fact, 

Mr Trehy. My lords, will you please to order them to stand 
at a convenient distance, that they may not prompt the prisoner ? 

Sir William Jones. If your lordships order that they shall 
be within hearing, I do not oppose it ; but then I desire they 
may stand at that distance, that there may be no means of inter- 
coarse, unless points of law do arise. 

Sir F. Winnington. We did perceive his Counsel come up 
towards the bai, and very near him, and therefore we thought it 
our duty to speak before any inconvenience happened. 

Lord High Steward. When there la cause, take the ex- 
ception, but they do not, as yet, misbehave themselves. 

On the sixth day of his trial Lord Stafford's voice failed, and 
the Lord High Steward said that he coold not be heard. Upon 
whlcli Lord Stafford complained that the shouts of the rabble 
on every day of his trial had so discomposed him that he scarce 
knew what he did or said ; and begged that a paper might be 
read. The Lord High Steward said that it was only a question 
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whether the paper should be read " hy Lis Lordship, who coi 
not be heard, or by tlie Clerk?" But the Managers for the 
Commons insisted that the paper should be read by Lord 
Stafford himself: so this aged and decrepit Peer, on the sixth 
day of his trial for his life, throughout unaided by legal assist- 
ance of any kind, daily hooted at by a rabble, struggling against 
a Committee composed of the most experienced and talented 
statesmen and lawyers of the day, and become inaudible, waa 
forced to read hk paper himself. 

The delusive sophism, which has often been repeated from 
the Bench within living memory, that the Judge is the prisoner's 
Counsel in matters of fact, waa the jargon of the day in the reign 
of Charles II. And, with regard to another maxim equally hypo- 
critical, that matters of law might be argued by Counsel to be 
assigned by the Court, this privilege was conceded only subject 
to a proviso, if the Court thought the point of law fit to be 
argued, and, in their opinion, involved reasonable doubt. Thus 
Chief Justice Jeffreys told Algernon Sydney, " If you assign 
any particular point of law, then, if the Court thint it such a 
point as may be worth the debating, you shall have Counsel." 
Chief Justice North said to CoUedge under trial for high treason, 
" When things come before us that are fit for you to have 
Counsel upon, you shall have Counsel assigned you. But it 
must be matter debateable and fit to be argued ; for I tell you 
a defence in high treason ought not to be made by artificial 
cavils." And Justice Jones added, "You ought first to plead. 
You have a right to demand Counsel in matters of law, but then 
it must be upon such matters of law as you yourself propose to 
the Court, and the Court shall adjudge to be matters of law fit 
to be debated. Till then we cannot assign you Counsel." Upon 
Colledgc using a good argument, that he could not, without legal 
assistance, tell what points of law he might submit for argument, 
the Attorney-General said, "Mr CoUedge, no man ought to 
your pica for you, ' Ignorantia juris non escusat.' " 
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Fitzliarris, upon Lia trial, was told by the Ciiief Justice that his 
plea, laeing special, could not be received without a Counsel's 
hand to it, and the Court would not enjoin any Couusel to serve 
him further than they were willing themselves. 

Vane and the Eegicidea were denied the assistance of Counsel 
to argue an important q^uestion of law concerning the protection 
afforded them by the statute o£ Henry VII., and, also, a point 
touching the legal continuance of the Long Parliament of Charles 
I., pursuant to an Act passed before the rt^)ture with the King. 
Lord Eussell and Sydney asted for Counsel to argue the point, 
Whether a conspiracy to make an insurrection (technically, Uvy 
war) was, contrary to the opinion of Lord Coke, a legal overt 
act of compassing the King's death? and Sydney, "Whether 
there had been two legal witnesses of treason adduced against 
him? Counsel were not allowed to argue either of these ques- 
tions : as to the two witnesses, Jefireys said, that it was a 
question of fact and not of law; and, as to the point of con- 
structive treason, " 'Tis not a question ; you might as well ask 
me whether the first chapter of Littleton be law?" 

There have not been preserved many records of trials for 
Misdemeanors in the reign of Charles II. ; probably the sentences 
for high treasons {as Clarendon says of the punishments of the 
Star Chamber, that they withdrew spectators from every other 
Court,) rendered trials for misdemeanors too unattractive to be 
published. Enough, however, remains t« shew that Counsel did 
not, more than prisoners and witnesses, escape at lea.st from the 
rough side of Jeffreys's tongue. 

On the trial of Braddon and Speke for propagating a rumour 
that the Earl of Essex had not died in the Tower by suicide, a 
boy had spoken to having seen a bloody razor that had been 
east out of a window in the Tower, and had afterwards denied 
it ; and it was asked of his sister, a witness, whether between 
the time of the boy's report and his denial, she had told him 
that if he did not deny his report, the King would hang his 
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father. The Court were determined that the boj's denial shoiila 
not be thus explained away. 

Mr Wallop (Counsel for the Pi-iaonera). Did not 
tell him, " the King will hang your father if you do not 
deny it?" 

Chief Justice. We see plainly enough whither that (^iiestion 
tends. Tou that are Gentlemen of the Robe should cany 
yourselves with greater respect to the G-ovemment. I tell you, 
yoor question is a reflection upon the government, and you shan't 
do any such thing while I sit here, by the grace of God, if I can 
help it. 

Mr Wallop. I am sorry for that ; I never intended any such 
tiling, my Lord. 

Chief Ja.ific£, Pray behave yourself as you ought, Mr Wallop; 
you must not think to huff and swagger here. 

Mr Wall^. I am in the judgment of the Court, whether 
I do anything but what becomes an advocate for his client. 

Chief Justice. Yes, you are so, and shall know that yon are 
under the correction of the Court too. 

Justice Withens. Truly, I do not see where there is any 
countenance for asking such a question. 

Chief Justice. No, but some people are so wonderMly 



Mr Wallcp. My Lord, zeal for the truth is a good zeal. 

Chief Justice. But zeal for faction and sedition, I am sure, 
is a bad zeal ; I see nothing in this cause but villany and 
baseness. I believe no man that has heard it but will readily 
acknowledge that it appears to be an untoward, malicions, ugly 
thing, as bad as ever I heard since I was bom. 

At a later stage in the trial, upon the Prisoner Braddon 
asking of a witness a question tending, like that which had been 
pnt by his Counsel, to shew that the persons who had given an 
account of what tliey had witnessed respecting Essex had been 
subsequently tampered with^ 
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Chief Justice. The spirit of the client was got into the 
Counsel just now, and now it is got into the client again. 'Tia 
an hard matter to lay it, I perceive. 

Mr Walhp. My Lord, I am here of Counsel for ilr Braddon, 
and I only ask questions as they are in my breviate. 

Chief Justice. But, Sir, if you have anything in your 
breviate that reflects upon the Government, you shall not be 
permitted to vent it so long as I sit here. 

Mr Wallop. My Lord, I hope, with submission, I never 
did, nor ever shall let such thing come from me. 

Chief Justice. Nay, be as angry, or as pleased as you will, 
it ia all one to me ; you ehall not have liberty to broach your 
fleditious tenets here. We have got such strange kind of 
notions now-a-day, that, forsooth, men think they may say any- 
thing because they are Counsel- 
In the case of Pritchard against Papillon, before mentioned 
as arising out of the City Elections, Mr Ward, Coimsel for the 
defendant, was thus rated by Jeffreys : " Let ua have none of 
your fragranees and rhetorical flowers to take the people with.,. 
...Do not make such excursions ad captandum papulum with 
your flourishes: for that is all which is designed by your long 
hajangues. But I must not suffer it; I will have none of your 
enamel nor your gamituie." 

V. Witnesses. 



The leign of Charles 11. was the era -above all others in 
English History of perjury in capital cases ; especially with re- 
gard to the Popish and Rye-house Plots. Political circumstances 
may have called forth perjured witnesses ; but their fatal success 
is mainly attributable to the defects of the Constitution in re- 
gard to Judges, Juries, Counsel, and also to similar imperfections 
now to be considered in the law regarding Witnesses. The law 
of Witnesses in the reign of Charles II. was imperfect, not only 
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as offering encouragement to perjurers, Itnt aUo as suppressing 
or deteriorating the evidence of the witnesses of truth. 

The principal shortcoming of perfection in the prosecution q 
State Offences with regard to Witnesses, in the reign of Charles' 
II., was that of a prisoner's witnesses npon charges of treason 
and felony not being sworn. This rule was attended with preju- 
dice to the prisoner, inasmuch as the testimony of his witnesses 
was, on that account, deemed of inferior weight to that of the 
sworn witnesses of the Crown, in the estimation of Juries and 
the public. Nor did the Crown Lawyers and the Judges fail 
to depreciate the witnesses of prisoners for a defect which tlie 
law forbad to be remedied. Thus, upon the trial of Gascoigne 
for the Popish Plot, Chief Jnatice Jones thought lie had annihi- 
lated the credit of a witness for the prisoner, when he told the 
Jury, " Gentlemen, you have the King's witness on oath, he 
that testifies to the contrary is lardy upon his ic<yrd, and hesidea 
he is a Papist." 

Sir Matthew Hale states the Eule of the witnesses of a 
prisoner being unsworn as applicable to capital cases, and adds, 
that " the reason thereof is not manifest." It is, liowever, 
obvious that the reasons of it were tlie thirst of arbitrary Sove- 
reigns for vengeance, and their avidity for forfeitures. For the 
same reasons, until the time of Queen Mary, and during the 
massacres of Henry VIII., no witnesses sworn or unsworn were 
allowed to be adduced against the Crown. 

Sir Edward Coke, after stating, that a Statute creating a 
particular new felony had provisions fit to be imitated in all new 
felonies, {such as exemption from escheat, from corruption of 
blood, and from loss of dower,) adds, " and witnesses for the 
prisoner to be examined on oath;" on which last provision he 
observes, " And to say the truth, we never read in any Act of 
Parliament, ancient author, book case, or record, that, in criminal 
cases, the party accused should not have witnesses sworn for 
him; and, therefore, there is not so much as a scintilla Juris 
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against it. And I well remember wlien the Lord Treaaurei- 
Biirleigii told Queen Elizabetli, ' Madam, here is your Attorney- 
General (1 being sent for), Qui pro domind Remind sequilur,' ste 
said, she ' would liave the form of records altered, for it should 
be Attomaiua-Oeneralia qui pro domind verttate seguilur.' " 

By the Treason Act of WUliam III. (7 Willra. IIT. c. 3) 
a prisoner's witnesses were made examinable upon oath in cases 
of treason ; but it was not till a Statute of Anne, (1 Ann. at. 2. 
c. 9,) that they became so examinable in felony also. Thus fell 
a practice glaringly unjust, reprobated and pronoimced to be 
unsupported by a scintilla of law, according to Coke, but, never- 
theless, habitually enforced by him, wondered at by Hale, and 
which survired the liberal reign of William III. 

A prisoner, ty the Treason Act of William III., was em- 
powered to have the like process to compel hia witnesses to 
appear for him, as was usimlly granted to compel witnesses to 
appear against prisoners ; the absence of such a provision was 
a defect of procedure in the prosecution of State Offences in the 
reign of Charles II. In many trials of that reign, the prisoner 
might with as little success have called for his witnesses, as 
invoked spirits from the vasty deep. One Turner, tried for 
felony, in 16G4, told the Court that his witnesses sent him 
word that they dared not come without an order ; to which the 
Chief Justice answered, " When witnesses come against the 
King, we cannot put them to their oaths, much less precept them 
to come." It may be supposed that witnesses would be very 
reluctant to appear for a prisoner upon a State prosecution laefore 
such a Judge as Jeffi'eys. They miglit have anticipated a scold- 
ing like that received by a Wapping scrivener, of whom Jeffreys, 
on being informed that he was a Trimmer, said, "A Trimmer! 
I have heard of such a monster, but never saw one ; turn you 
round, Mr Trimmer, and let me see your face." In the Hall, 
one of the scrivener's friends asked him how he came off? 
"Come off," said he, "I am escaped from the terrors of that 

u2 
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man's face, wliich I would scarce undergo again to save my lifeji 
and I Bliall certainly have tlie friglitful impression of it as long 
as I live." Hia memory of the Judge proved tenacious, when, at 
the Revolution, this same scrivener recognised Jeflreya in tbej 
disguise of a seaman, holding a pot in his hand, in a cellar t 
Wapping, intending to escape hy sea. The sight of the naatict 
Judge's visage again made the Trimmer start. 

Two Witnesses in cases of treason seem to have teen t 
mitted, at least from the time of the trial of Stafford, as being 
required by a Statute of Edward VT,, but, aa Jlichacl Foster 
observes. Sir Matthew Hale "fluctuateth between two opposite 
opinions," upon the point whether the Statute of Edward VL 
had been repealed by a Statute of 5Iary? The Judges, at the 
close of the reign of Charles II., might have been less unwilling 
to profess what was clearly the coiTect view of this question, as 
they had invented a device for preaciTing the outward ceremony 
of requiring two witnesses, whilst frittering away its substance. 
This device will be best explained hy Chief Justice Jeffreys, in 
his charge to the Jury upon Algernon Sydney's trial; "Not 
long ago all the Judges of England were commanded to meet 
together, and one that is the Senior of the King's Counsel was 
pleased to put this case : IS I buy a knife of I. S., to kill the 
King, and it be proved by one witness that I bought a knife 
for this purpose, and another comes and proves I bought such 
a knife of I. S., they are two witnesses sufficient to prove a man 
guilty of high treason. And so it was held by all the Judges 
of England then present, in the presence of all the King's 
Counsel." 

It was, moreover, the law of the reign of Charles II., that a 
Paper might be a witness witliin the meaning of the Statute of 
Edward VI. The Solicitor-General said of the old polemical 
disquisition found in Sydney's closet : " This Book will be 
another, and more than two witnesses against the prisoner." 
And Jefireys, in hia suramiog np, says, that the prisoner's guilt 
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atanda, " not upon two, tut on twenty-two witnesses, if you 
believe this "book was written by him." 

The necessity for two witnesses upon prosecutions for high 
treason was placed beyond doubt by the Treason Act of William. 
The expediency of the Rule itself may be open to question. 
It has been canvassed by Bentham, and, since his time, has been 
modified by a Statute of Victoria, {5th and 6tli Vic. c. 51,} 
whereby, when an overt act of treason is the assassination, or a 
direct attempt against the life or person of the Sovereign, a con- 
viction may be supported by the like evidence as if the prisoner 
stood charged with murder, consequently by a single witness. 

Accomplices do not appear to have been subject as to their 
testimony, in the reign of Charles II., to the modem guasi Rule 
of law, rendering their corroboration practically though not tech- 
nically indispensable. But, at all times, the confirmation of an 
accomplice must have been deemed of importance to the credit 
of his testimony. No usage appears to have prevailed, as at 
present, of cautioning a Jury against adopting, for the confir- 
mation of an accomplice, any corroboration of his story which 
does not touch the identity of a prisoner. In Algernon Sydney's 
case, Lord Howard, the single witness to any treasonable act as 
of his own knowledge, was an accomplice, and shewn to be one 
of the vilest character, (Evelyn calls him a " monster of a man") : 
he had deposed that Sydney sent word to Scotland, that con- 
federates from that Country should come to London, The 
corroboration of Lord Howard's whole story was, that the con- 
federates indicated had been seen in London, and, upon the 
discovery of the Rye-house Plot, had absconded. It is obvious 
that the corroborating witnesses might have been speaking what 
was perfectly true, and yet that Lord Howard himself, and not 
Sydney, might have sent for the confederates to come to London. 
The falmla might have been invented to square with circum- 
stances of undoubted occurrence, or might have been true, except 
as to the point in iasue who were the Adores fahulce? 
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Witnesses infamous in acceptation of law, or disqualified 1 
way of punishing society as well as themselves for certain i 
fences, were, in the reign of Charles II,, rejected; but ' 
made good witnesses again hy a pardon, if the Crown for i 
own purposes wished for their regeneration ; — blemishes whidi 
have, within memory, heen removed from English Jurispnidei 
Benthara haa the merit of having first exposed with argoincit 
and ridicule these and several cognate anomalies of the Engli^l 
Law of Evidence, which have heen abolished s'nce his time^l 
but, probably, in a great measure, owing to the force of hisl 
writings. On the trial of Lord Castlemaino for high treason, in 
the reign of Charlss II., one Dangerfield was produced as a 
witness for the Crown ; he had been convicted of six felonies, 
outlawed, whipt, pilloried, hiit pardoned and burnt in tlie hand'. 
Judge Jones held Dangerfield to be a competent witness, for ij 
reason that " if a man be pardoned, he becomes liber et I 
homo, and may waye batteV The Judges of the Courts of 
King's Bench and Common Pleas laid their heada together upon 
the point, and their united opinion was delivered, that though a 
general pardon would not have restored the competency of the 
witness, yet that h«ing burnt in the hand, the pardon and burning 
together made him a liber et legalis homo, a wagerer of battel, 
and a competent witness. 

A few instances may be added of examinations of witnesses 
which it may be difficult to refer to the head of practical oppres- 
sion, without any imputation whatever on public laws. 

A witness who Iiad a lengthened tissue of falsehoods to relate, 
was allowed to have the thread of them in his own winding, 

Oatea. I desire I may be left to my own method. 



1 In Shakipere'B Henry TV. Jack Cade Bays, "I fear neither swonl nur fire ;" 
on which Dick oIbbtvcs, aiide, "Methinke he should stand in need of jiiw, Wag 
burnt in the hand for steaKng of sheep." Hale writes that a "burning in the hand 
ooontBTVSJls B, p.-irdnQ." He appesra to haya thought that, if there be a pardon, a 
man might ba made a witnem without a hot iron. 
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Lord High Steward. Go on in your own method*. 

A witness's credit was supported by evidence of liia liaving 
been believed by a former Jury. 

Attorney- Oeneral (aft«r producing the irrelevant record of 
Lord Rusaell's conviction upon Sydney's trial). We will ask 
my Lord Howard, was your Lordship sworn as a witness at the 
trial of Lord Husaell ? 

Loj-d Howard. Yes*. 

A witness's denial of his story is represented to be of no 
importance, if he had not at the time his pardon, or had made 
hia denial not upon oath, or had aliortly afterwards recanted. 

Chief Justice. It is no argument against Mr Praunce in the 
world because he after denied what he said ; for, he tells you, he 
had not his pardon. But, how short was his denial and how 
quick was his recantation ! He denied it before the King not 
upon oath; hesware it upon oath, but he denied it upon his word 
only. His going off from what he said, is to me rather an argu- 
ment for him than against him^. 



' Tbia ocL-uireil in Lord St&fford's caae: Oat«B mode tiie B&me reqtieat, and 
visa bJIowhI to fallow hii awn mtthod in LKnghorn^ case, the Judge BHiTiii^, "Aye, 
ajB, take yonr own way." Oatea and Badloe used to produce lists uf witnesBes, and 
call them Ihcir witnesses, whom they brought forward a.nor their own nte/hodt, 

* Jefieya, in hia Bumming up in Sydney's oaae, Bftiii, "Upon, I think, leas 
teatimony. Lord RuhhoII was ccmticted, of which they have brought the record,' 
There are niiniBroua instancea of supporting the credit of a witness for the Crown, 
by proof of hia having mode aimilar deolarationa at other times, as in the caae of 
the witneaa Inbervilla, npon Lord Staffbi-d'a triaL But a prisoner was not allowod 
to inquire what a. witneaa for the Crown hnd said touching the aame matter upon 
a former trial ; or to insinuate that the bounty of the Crown (for instance, £goo 
given to Bedloe) could have any inSueuce on the inventive talents of witnessea. 
Jariea were cautioned against diBparaging former verdiots by disbolieving witneasea 
on whose testimony they bad passed. 

" Praunce was afterwarda convicted, upon hia own confession, of perjury in thia 
case. The inconaistenoy of Oatea's testimony at the Council Table and before a 
Jury, concerning the identification of Coleman and Wakeman, and that between 
Bedloe'a evidence upon the two trials of Whitbread, and that of hia evidence before 
the Houae of Commons, oa appeared by the Joumo! of the House, with hJB tBati- 
mony in Langhom'a caae, were aiurred over by tJie Court, bat, ia the present day, 
would have annihilated the credit of any witness. 
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The want of confederacj between two witnesses, both ; 
complices ateepeJ in confessed guilt, was assumed to be prov( 
hj their mutual disavowals. 

Chief Justice. Praunce and Bedloe had not any confederac 
together, Jor they both swear that they never bad any c 
at all ; and, if it be ao, it ia impossible that two men can agi 
in BO many circumstance a, but the Ml tale must be true. 

Witnesses for a prisoner were discredited by calling otbei 
to speak to their conduct in matters totally unconnected witi 
the subject of the trial. Thus witnesses were called to prove th) 
one of Lord Stafford's witnesses was a drunken sot, and to shei 
the pranks of another of his witnesses, one of tbe imputed pra 
being the living with another man's wife. On the other Lai 
prisoners were rebuked for disparaging the King's witnesses; 
which was called "flying in tbe face of the King:" and some- 
times imputationa which would have been entitled to great 
weight against prisoners, when addnced against the King's 
witnesses were ridiculed as frivolous. Thus, on the trial of 
Hampden for a misdemeanor arising ont of tbe Rye-House Plot, 
his Counsel, Mr Williams, called a witness to speak to opinions 
expressed by Lord Howard, tbe King's evidence, concerning 
another world/ whereupon Chief Justice Jeffreys said, " 1 cannot 
tell what Mr Williams has said, or I have said, in the heat of 
talk or vanity. God knows how ojien all of us have taken the 
name of tJie great Qod in vain; or have said more than becomes 
us, and talked of things we should not do." It may be observed 
that Lord Howard's irreligious conduct might have justified a 
witness in swearing that he would not believe bim upon bia 
oath ; as if the Poet Laureat had been subpcenaed to explain the 
distich in his Absalom and Achitophel : 

And canting Nadab let oblivion damn. 

Who made new porridge for the paschal lamb ', 



' Scott's Dryden, Judge Doiben, on Stftpletou'a trial, said, ' 
re guilty ai estravagauoea in that particular {atciding ji?a(c)," 
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Lord Howard, in Sydney's case, was allowed to preface his 
testimony with an anticipative reflection on its consistency witt 
that of the other witnesses : " Truly, my lord, on entering npon 
the evidence which I am about to give, I cannot but observe 
what a natural uniformity there is in truth. For the gentlemen 
who have been before me (at wliose examination he was allowed 
to be present) have so exactly instanced, in every particular, 
what I have to aay, that two tallies could not more exactly fall ^ 
into each other ; though I confess I had not seen their faces for ■ 
some montlis before the breaking out of the Plot." Ou Algernon 
Sydney disdaining to ask this villain any questions when he 
had concluded his evidence, the Attorn ey-Greneral tauntingly 
exclaimed, " Silence !— You know the proverb." 

With respect to the hrmo-heating of witnesses, the expression 
occurs, in the reign of Charles II., iu a case which illustrates the 
practice of it. At the trial for the City riots, a point in dispute 
was, whether the Lord Mayor had legally adjomTied tlie poll for 
the election of new Sherifis, or whether the right of adjourning 
such poll did not appertain to the old Sheriffs? Sir Robert , 
Clayton, who had once been Lord Mayor, and who was very ' 
wealthy and of high reputation in the City, was called by the 1 
Counsel for the defendants, and, in answer to a question hy I 
them, said, that, when he was Lord Mayor, he believed the 1 
Sheriffs adjourned the poll ; upon which the Attorney-General 
exclaimed, " Sir Robert! don't serve the Court thus," to which 
Mr Williams, Counsel for the defendants, replied, " Don't Irow- ' 
lent our witnesses, gentlemen." 

The trials for the Popish Plot afford many instances of ] 
witnesses being taunted as for speaking only what their priests 1 
allowed them to say, and that they anticipated absolution for I 
whatever they might forswear. Thus Pemberton (below the [ 
good Hale, how far! but far above Jeffreys and Scroggs), tells ] 
a witness at Whitbread's trial, "Tour Provincial there (the 
prisoner), can give you a dispensation for what you say;" and, 
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to another witness, that " he was very fit to make a Jcauit oE.^ 
Another witneBa is told, "Ton must say as your priest wiB| 
have you, and as your priest suggests to you, so does the devj 
to your priest'." But protestant witnesses did not escape t 
scathed. At the trial before mentioned of Pritchard agaim 
Papillon, ex- Sheriff Cornish was examined as a witness for t 
defendant, when Chief Justice Jeffreys wandered from the caui 
before him to Cornish's own Shrievalty, which occurred sevei 
years previously, charging him ivith sjiivelUng at the goTeni»« 
ment, and calling him " a rascal that could qualify himself for,! 
an office, only to put the kingdom into a flame ;" adding, " lofef 
the whole party go away i^ith that in their teeth, and chew' j 
upon it" 

The following is an instance of Jeffreys's manner of alter--! 
nating menaces with wheedlings. It should be premised that tlwl 
witness was a baker, and that much wit was lavished on biff j 
supplying testimony of liffAt iceighl — the Chief Justice thiWil 
addressed him : " I would not terrify thee to make thee say any-cJ 
thing hut the truth ; but assure yourself I never met with i 
lying, sneaking, canting fellow, but I always treasured up v 

geance for him God in heaven may justly strike thee intaJ 

eternal flames, and make thee drop into the bottomless lake e 

fire and brimstone I pity thee with all vij aoul, and pray tori 

God Almighty for thee to forgive thee, and to the blessed Jesuft | 
to mediate for thee, and I pray for thee with as much earnest 

nesa as I would for my own soul Thou wretch! all the billsi 

in the world heaped upon one another will not cover thee frontKl 
the vengeance of the great God. What hopes can there he for 4 
so profligate a villain as thou art? Jesus God! was there ev^il 

such a fellow in the world as thou art! If I know my own A 

heart, it is not in my nature to desire the hurt of any body, still J 
less to delight in their eternal perdition : no, it is out of tendeoj 



' Hits at Papacj « 



proposed lu 



lever oat of seaaon; in oncoftlieinCMef Justice Scroggsj 
of the Litany, " The Lord deliTer os from the Pope 1 " 
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compassion to you that I use all these words. .....Jesua God! it 

13 infinite mercy that, for these ialsehoods of thine, you are not 

immediately struck into hell I pity thee, upon my soul, and 

pray for thee, though it cannot hut make all mankind tremble 
and te filled with horror, that such a wretched creature should 

live upon the earth If I catch yon prevaricating in the least 

tittle (and, perhaps, I know more than you think I do) none of 

your saints shall save your soul, no, nor your body neither 

Sirrah* thou art a prevaricating, shuffling, snivelling, lying rascal." 
Well might the witness exclaim, when, in addition to such ver- 
h&ra lingua, a lighted candle was held close to his nose, " I am 
quite cluttered out of my senses ; tell me what i/ou would have 
me say." 

It must be borne in mind that all the reports we have of 
State Trials antecedent to the Revolution, have been licensed to 
be printed by the Judges presiding at them. What a different 
and darker picture would they present, if reported by the pen of 
impartial truth ! As they stand, they aiford manifest evidence 
that Judges were not ashamed of what they are reported to have 
done and said. Hahcmus cottjitetites reos. 

Interrogations of the prisoner by the Court occur in several 
of the State Trials in the reign of Charles II., but appear to 
have been irregularities not warranted by any established prac- 
tice. In Langhom's case, for example, the Chief Justice pre- 
faces a string of interrogations with saying, "If yon have but 
the luck to give me an answer to a thing or two, you will have 
better fortune than the priests who were condemned yesterday." 
So Judge Wilkins says to the prisoner Braddon, "Pray, Mr 
Braddon, answer me this one question, &c." The examination 
of Fitzharris by the Judges out of Court, which has not been 
sufficiently noticed by writei-s on legal history, appears to have 
been advised and systematic ; but the circumstance of the King's 
character being implicated may have been thought to warrant 
any deviation from ordinary practice. 
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Chwf Juitice Pemherton. Let the Lieutenant of tlie Tow 
keep Mr Fitzliarris safely till we return out of the Exclieijnei 
and then we will examine hira. 

Serjeant Slringer (Counsel for the Crown), We think it wiS 
Iw a short business and soon over, if you please to do it first. 

Chief Justice. Do you ituttst, Brother, that we should ( 
amine htm presently? 

Serjeant Stringer. My Lord, Mr Godfrey desires it. 

Chief Justice. Then wc will presently. 

Lieutenant of the Tower. May his lady speak with him? 

Cfiief Justice. Tes, after he is examined. Lieutenant of t%< 
Tower, bring Mr Filzharris into our little room, where we will 
take a clerk and examine him. 

Mrs Fitzharris (to her husband). My dear, do not confess 
anything about the death of Sir Edmundbury Godfrey, nor the 
Plot, for you will be betrayed : sjieak only to little things. 

The principle that jtemo tenetnr accusare seipsum, has been 
recently called from the Bench a " sacred principle," and the 
opinion of Lord Eldon was c[uotcd in favor of the adage. Per- 
haps a worse authority than Lord Eldon's upon any question of 
the reviewal of our ancient jurisprudence could not be appealed 
to. The subject has been much prejudiced, by confounding cora- 
piilaory examination with an unrestrained liberty to answer or 
not questions proposed. Now that a prisoner's Counsel would be 
permitted to re-examine him if cross-examined, and to comment 
on his answers or his silence, and that public opinion would recal- 
citrate against oppression, it may be hoped that, like other re- 
strictions upon evidence which have given way before the cogent 
reasonings advanced by Bentham, that of the Rule of exempting 
prisoners from interrogation, and still more, that of oautioning 
them against speaking to their own detection, will be abolished. 
Prejudices founded upon by-gone terrors of torture, and of ex- 
qfficio inquisitors, are not easily eradicated ; but they cannot be 
regarded as innocuous, seeing that by closing the avenues of 
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truth, without, It may be thought, any counterbalancing advan- 
tage, they militate ivith the most sacred daty of human tribunala, 
that of governing their proceedings in conformity with the divine 
attribute of justice, 

VI. Rules of Practice. 

The Rules of Practice in State prosecutiona during the reign 
of Charles II., now present remarkable vestiges of the Euins of 
Time. Some of them have been annihilated by the Legislature, 
and more by the Judicial expositors of the Common Law, that 
sun-dial whose shadow8 are continually varying with the progress 
of Time. Many of those blood-stained Huleshavc (as Sir Matthew 
Hale would say) been loid fiat, after being condemned by every 
advocate for justice and humanity. 

It is proposed to consider some of the principal Rules of 
Practice in the reign of Charles II, nnder the heads of {a) Con- 
ferences between Judges and King's Counsel. (6) Adjournment 
and Postponement of Trials, (c) Denial of Copies of Indictments. 
[d) Outlawry, (e) Evidence. 



(o) amftrmca. 

That a Judge and a Prosecutor should be closeted together, 
for the purpose of conferring on a forthcoming criminal trial, is 
repugnant to a common sense of justice. On this subject Sir 
Matthew Hale writes, that " at a consultation of Judges at 
which / wiew present, all the Judges were assembled by my 
Lord Keeper, September, 1675, to consider of a case, as it was 
stated in writing by the Attorney- General." The Government 
appears to have been desirous to know beforehand, whether a 
prosecution as for treason would have met with the support of 
the Judges. Half of the Judges being of one opinion, and half 
of another, the Attorney-General deemed it prudent to indict 
not for treason, but for a riot. Previously to the hia!s of the 
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Begicides, all the Judges met the Attome/ and Solicitor-C 
ral snd the King's Counsel, for the purpose of proposing a 
reaolving a priori all queries relating to the framing of the i 
dictments, or other matters which were likely to be mooted i 
the course of the trials. In like manner it has been mentionec 
as it was related by Jeffreys at Sydney's trial, that the Judj 
came to their notable resolution of a witness simply to 1 
buying of a knife being a statutory second witness in treason, a 
having been commanded to meet for the purpose of giving thein 
opinions on a case put to them by tlie Senior King's Count 
The Resolution of Scroggs and the rest of the Judges of ] 
land for coercing the Press, after the expiration of the Lice 
Act, was made at an extrajudicial meeting convoked at 1 
King's command. 

Sir Edward Coke shewed a noble resistance to Lord Bacon 
when an attempt was made to forestall his opinion upon a State 
Trial; he called it an auricular taking of opinions'. Upon 
this point, at least, Coke's conduct fully bore out his written 
sentiments in his Third Institute: "And to the end that the trial 
may be the more indifferent, seeing that the safety of the prisoner 
consisteth In the indifferency of the Court, the Judges ought 
not to deliver their opinions beforehand of any criminal case 
that may come before them judicially. For how can they be 
indifferent, who have deUvered their opinions beforehand with- 
out hearing of the party affected, and how does it stand with 
their oaths?" He elsewhere says, that the Law knows of 
Judges in Curid but not in Camera. 



' 9ee Sir M. Foster's remorka on 
ference of the Sovereign with the administrntioD of Juatice, see the Anthor'a For- 
tacm, p. 55 ; and Ellis's Letlen in the British MuBeum, Vol. m. on the piwieed- 
ings at Carlisle, id 1715, apon the trials of the rebels. 
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(?') AJjmirnment and Postponement of Ti-lah. 

With regard to the Adjournment of trials; — it appears to 
have "been consonant to the law, as it stood in the reign of 
Charles II., that a trial might he adjourned in the middle of it, 
in order to afford time for discovering further evidence for tiie 
Crown in support of the prosecution, or ivitli a view to thwart 
any suspected leaning in favor of a prisoner on the part of a 
Jury. A prisoner had only one chance of trial for hia acquittal, 
but an unlimited number, and nothing more ordinary than two, 
for his conviction. 

Sir Matthew Hale writes upon this subject : " It is usual at 
the Gaol-delivery at Newgate, if a Jury be charged with several 
prisoners, and the Court finds by probable ciicumatancea that 
the Jury is partial to one of the prisoners, the Court may dis- 
charge the Jury of that prisoner, and put him upon his trial by 
another Jmy; and this is used also in other circuits." Again, 
"Nothinff ismoreordtna'ri/t]ian, after the Jury sworn, and charged 
with a prisoner, and evidence given, yet, if it appear to the 
Com't that some of the evidence is kept back, or taken off, or 
tliat there may he a /uU&- discovery, and the offence notorious, 
murder or burglary, and that the evidence, though not sufficient 
to convict the prisoner, yet gives the Court a great and strong | 
suspicion of his guilt, the Court may discharge the Jury of tb« ] 
prisoner, and remit him to the gaol for further evidence ; and, 
accordingly, it hath been so practised in most circoits of England; 
for, otherwise, many notorious murders and burglaries may pass 
unpunished by the acquittal of a person probably guilty, where i 
the fall evidence is not searched out or given." 

A flagrant example of the injustice of this Rule of Practice j 
occurred in the two trials of Whitbread, the Provincial of the ] 
Jesuits in England. He was first tried, with four other papists, 
for the Popish Plot, on the 17th of December, 1678, before Chief I 
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Justice Scrogga and the Chief Baron. On this occasion, the 
Chief Justice told the Jury, in the middle of the trial, that " as 
to three of the prisoners. Gates and Bedloe had sworn the thing 
flat upon them; hut that as to Whithread and Fenwick, the 
thing waa not proved against them by tico witnesses, though the 
testimony was so full as to satisfy a private conseience ; it will, 
therefore, be convenient to have them stay until more proof can 
come in:" and the Chief Baron said, that " they were in no way 
acquitted; Mr Oates's testimony is as flat as by one witness can 
be ; and the King hath sent forth a proclamatioH for furlher 
discovery ; before the time tlierein prefixed be out, no question 
there will come in more evidence ; therefore keep them aa strict 
as you can." 

Wliitbread and Fenwiek were brought up again for trial on 
the 13th of June, 1679: Whitbread objected that he had been 
already tried, and thongh, on the former trial, the Jury were 
dismissed without giving a verdict, yet, by law, no man could 
be put in jeopardy for his life a second time. The two Chief 
Justices who presided at the trial held, that Whithread's life 
had not been in jeopardy at the former trial, because the Court 
did not, at that tiial, give the Jury a charge at the last after 
the evidence had been heard, and because there was no entry of 
the fact of the former trial on any record. Chief Justice North 
said, " I, in my experience know it to be often done, and that 
it is the course of law ; the clerks will tell you it is frequently 
done here and at other places." All the Judges of England 
were present at Whitbread's second trial, who said to Chief 
Justice North, on his appealing to them, " We are all of your 
opinion." The Recorder chimed in, "It is the constant practice." 
Chief Ji^tice Scroggs wound up the conversation with saying, 
"It is frequent in all places, it is no new thing," 

It may be observed that Bedloe, who was used as a newly 
discovered witness to criminate Whitbread on hia second trial, had 
been examined upon his first trial, and on the second occasioaa 



prut STATK OITKNCES. 



gave tlie followiug excase for not IjaTiTig criminated the prisoner 
on tlie first occasion : " Some on the Bench can make my apology 
for not giving all my evidence tlien ; for it was not convemtml/ 
because it would have stopt a design I was then upon ; heing 
then treating with the Lords in the Tower. Reading, tlie Solicitor 
of the Lords, told me that he would rely on ray power of aiding 
' the Lords, according as I would hrmff off Whitliread and Fen- 
wict. If I brought these men off, the Lords in the Tower would 
Lelieve that I would bring them off too. For this reason I did 
not say all or half I could have said." 

The Common Law, as Virgil said with less or no justice of 
woman, varium ei tnutahile semper, even without any manu- 
mitting decision, may be considered to have been emancipated 
from a Rule of Practice than which tliere was " nothing more 
ordinary" in the time of Sir Matthew Hale. In the case of the 
Kiulochs in 1746, in which a juror had been withdrawn at the 
request of the prisoners, in order to enable them to plead to the 
jurisdiction of the Court, no evidence having been delivered, the 
Judges who held that this was not a bai to a trial, according to 
Sir M. Foster, "joined in condemning the proceedings in the 
case of Whitbread and Fenwick aa cruel and illegal." Sir 
Michael Foster thus expressed bis own opinion, (of the highest 
estimation in criminal law) : " This is not a question, nor, 
T hope, will ever be a question again, whether, in a capital case, 
the Coiui; may, in their discretion, discharge a Jmy, after 
evidence given and concluded on the part of the Crown, merely 
for want of sufScient evidence to convict, and in order to bring 
the prisoner to a second trial, when the Crown may be better 
prepared. This was done in the case of Whitbread and Fen- 
wick, and it was certainly a most imjustifiable proceeding; 
I hope it will never be drawn into example." Had Whitbread 
not been a Papist, but a Leader of the Whig party, it is 
probable that his attainder, as those of many others of his 
religion, would have been reversed at the Revolution, 
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"Wim regard' to the Postponement of tj-ials ; — it was the pTOonco 
of the Courts in tlie reign of Charles II., that in State Prose- 
cutions, tlie Attorney-General, and not the presiding Judge or 
Judges, was arhiter of what were fitting occasions for the post- 
ponement of any trial : the King's Courts, it was deemed fittmg, 
were to proceed on the King's huainess, at the King's time, and the 
maxim, De vitd Jiominis nulla est eitnctntio longa, liite other general 
rules, had an exception in favor of Majesty. Lord Russell 
petitioned Chief Justice Peraberton that his trial might be 
postponed for a day, on the grounds that he had teen only just 
arraigned and made acquainted with the particulars of his in- 
dictment, that he had not been able to obtain a copy of the 
jmy-panel, and that he expected witnesses who would not arrive 
in town before night : the following discussion ensued. 

Chief Justice Pemherton (to the Attorney-General). That 
my Lord may not be surprised, what think you of giving my 
Lord time till the afternoon, and try some of tlie rest in the 
meantime ? 

Attorney- General. Truly, my Lord, if I conld imagine it 
were possible for my Lord to have any witnesses I should not 
be against it. 

Lord Russell. It is very hard. 

Attoniey- General. Do not say so, the King does not deal 
hardly with you ; but I am afraid it will appear you would have 
dealt more hardly with the King (insinuating that Lord Russell 
was privy to the Rye-House Assassination Plot, which was never 
attempted to be proved) ; you would not have given the King 
an hour's notice for saving his life. 

Chief Justice. Mr Attorney, why may not this trial be 
respited till the afternoon ? 

Attorney- General. Pray call the Jury. 

Chief Justice. My Lord, the King's Counsel think it not 
reasonable to put off the trial longer ; and we cannot put it t 
eithout their consent. 
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With this refusal of a brief postponement of a capital trial, 
nay be compared the conduct of Cliief Justice Jeffreys on the 
nrosecution of Sir S. BannLrdiston, where, upon the Counsel for 
he Crown not being prepared with the records of the convietiona 
if Itussell and Sydney, he put the trial off until they could be 
ent for and brought. This delay occupied au hour and a half, 
he Chief Justice saying, " It will be no hindrance, I will do 
lomething in the meantime." 



(c) Denial of Copies of Indictments. 

It ought to be a principle of Criminal Jurisprudence to 
fford a prisoner pre-knowledge, and accurate knowledge, of any 
harge npon which he is to be tried, so far aa the privilege ia 
ot overbalanced by some manifest pnblic detriment thereby 
resulting. A prisoner during the reign of Charles II. was 
uniformly denied a copy of his Indictment ; a copy of hia Jury- 
panel was not, as appears from the trials of Colledge, Russell, 
tbd Sydney, furnished with regularity ; and it probably would 
Itave been deemed a contempt of Court to have aaked beforehand 
for copies of depositions, or a list of the Crown's Witnesses. 
^ot even a sigM of the indictment was permitted to a prisoner, 
jlthough after his conviction. Algernon Sydney, when called 
^lon to be sentenced, thus applied : — " Will you give me leave 
) see the Indictment, if it please you?" to which the Chief 
[^QStice answered, "No, that we cannot do." 

Fitzharris was denied Loth a sight or copy of his Indictment 
jrhen requested by him in order to plead to it the very im- 
wrtant plea of the pendency of an Impeachment for the same 
In Roscwell's case, Chief Justice Jeffreys, after the con- 
viction of the prisoner, let him off upon a flaw in his indictment, 
which he countenanced in a very unusual way, and, as Lord 
Keeper Guilford expressed it in his note-book, "gavisus de 
rrore." Counsel were assigned to make out thcfaw, and they 

s 2 
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reasonably applied (this teing after conviction) for a copy 
that part of the indictment to which their objection attache 
and of which they had only a loose and imperfect account 
memory. Jeffreya'a answer is remarkable : "Look ye, if you 
speak to me privately, as to my own particular opinion, it ia 
hard for me to say that there ia any express resolution of the_ 
law in the matter; but the practice hae been always to d( 
a copy of the Indictment. And, therefore, if you aak 
a Judge to have a copy of the indictment delivered to you m 
a case of high treason, I must answer you, shew me any prece- 
dents where it was done. For there ia abundance of cases in the 
law which seem hard in themselves, but the law ia so, because 
the practice has been so ; and we cannot alter the practice of the 
law without an Act of Parliament. I think it is a hard case, 
that a man should have Counsel to defend himself for a two- 
penny trespass, and his witnesses examined upon oath, but 
if he steal, commit murder, nay, high treason, where life, estate, 
honour and aU are concerned, he shall neither have Counsel, not 
his witnesses examined upon oath. But yet you know, 
well as I, that the practice of the law ia so ; and the practice 
the law'." 

By the present law, in trials for treason, other than that 
designing personal injury to the Sovereign, a prisoner is entitled, 
by statutes of William III., Anne, and the Jury Act of Geo, IV., 
to a copy of hia Indictment, and a list of his Jurors, and of tl 
be produced against him, ten days before hia 
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> On the trial of tlio Soven Biahops 
Practloo waa enforced, of obliging tha p 
on being brought into Court apoi 
capias, the Attomey-Gieneral said, "There 
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a hard case that n. man tried for hia life for treason or felony, cannot 
fiase a copy of kU IndidmetU, cannot have counael, cannot have witnesaea sworn ; 
but thia has been long practised, and the naage haa grown to a law." It would 
seem that neither Jeffrejs nor tbeAUomej- General of Jaroea II. made any secret 
of their disbelief in the theoretical perfection of the public law they adminiateted, 
but which has been held up to admiration by modem Optimlals. 
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, more recently, by statutes of William IV, and Victoria, 
P«Tery person held to bail or committed to prison, is entitled, 
gOpon payment of a reasonable sum, to copies of the depositions 

a which they have been held to bail, or committed. And all 
Ipersona tmder trial may inspect all depositions taken against 
them and returned into Court without fee or reward. In the 
excepted treasons of designing personal injuries to the Sovereign, 

B in felonies, the allowance of a Copy of the Indictment ia discre- 
fionary ; in offences inferior to felony, a Copy of the Indictment 
a usually, in practice, allowed. The expediency of furnishing 
jrisoners accused of treason with copies of the lists of the Wit- 
lessea and Jury ten days before a trial, has been qnestioued by 
Sir M. Foster; it is defended by Mr Hallam. The law in these 

sapects was in a great measure the handiwork of legislators 
(vho corresponded with the Stuart family; but the criterion of 
good law ia not the purity of its source, and the law of treason 
pay have Ijeen improved ty the criticisms of traitors. 

(rf) Outlavyry. 

An iniquitous Rule was laid down and acted upon in the reign 
t>f Charles II,, whereby a person outlawed in a capital case, and 
ffbo, according to a statute of Edward VI,, would be entitled to 

erse the outlawry within a year, and have the benefit of a 

., waa debarred such benefit if brought up in custody, and not 

Qndei a voluntary surrender. Cogent, indeed, ought to be the 

jolicy, and unarabiguoua the law, which, under any circumstances, 

1 juatiiy sentence, especially a capital sentence, without trial. 

Sir T, Armstrong bad fled for the same alleged plot for which 
Russell and Sydney suffered. He had been seized at Leyden, 
imd waa brought to the bar of the Court of King's Bench, to 
teceivc sentence of execution as upon an outlawry. He desired 
to be put upon bis trial, and relied on the plain terms of the 
statute of Edward VI,, arguing that the year allowed by 
the statute was not expired, and that, consequently, he might 
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surrcndei- himself then and there. He said, " My Lord, I heg I 
may have Counsel to plead for me in this case," Chief Justice 
Jeffreys answered, "For what reason? We are of opinion it is 
not a matter of any doubt ; there is no donbt nor difficulty at ail 
in the thing;" thereby illustrating the ah ado wy nature of the 
benefit of Counsel in matters of law. The following colloquy 
occurred : — 

Armstrong. I desire to be put upon my trial, my Lord. 

Chief Justice. We cannot allow any such thing. — Captain 
Richardson, which are yom- usual days of execution? 

Richardson. Wednesdays and Fridays, my Lord. 

Armsti-onff. Methinks, my Lord, the statute ia plain. 

Chief Justice. It is veri/ plain you cannot have any advan- 
tage of it. — Captain llichai'dson, you shall have a rule for exe- 
cution on Friday next. 

Armstrong. I ought to have tlie ienefit of the law, and I 
demand no more. 

Chi'f Justice. Thai you shall have, by the Grace of God. 
The execution will be done on Friday next, according to law: 
you shall Lave full benefit of the law. 

These brutal speeches were aggravated by the circumstance 
that Sir Thomas Armstrong's daughter was present, whom Jef- 
freys ordered to be taken into custody, calling her woman, and 
expressing wonder at her inteiference because her relation was 
attainted of high-treason. Of his own hardness of heart the 
Chief Justice said, " Thank God, I am clamor-proof." Sir 
T, Armstrong's head was affixed on Westminster Bridge, hia 
quarters were distributed between the gates of London and Staf- 
ford, a town of which he was Member of Parliament. Luttrell 
particularly notices that Temple Bar was honored with a ^e- 
qiiarter. On the day after the sentence on Armstrong, the 
King took a diamond ring ofif his own finger, and presented it 
to Jefireys : Em-net relates that it used afterwai-ds to be called 
Jeflreys's ilood-stone. 
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A contemporary reporter says of this decision, witti aome 
personal risk, that it waa dums sermo. Sir J. Hawlea calla it a 
quibble. Tlie proceedings against Sir T. Armstrong were re- 
Tersed in error after the Revolution. Sir R. Sawyer, for the 
share he had in the transaction, was expelled from the House of 
Commons, which awarded £5000 to he paid by the Judges and 
prosecutors to Armstrong's widow. Jeffreya'a ruling was over- 
ruled in the case of Johnson, in 1729, and declared to be a " pre- 
cedent not fit to be followed ^" 

(e) Evidence. 

The greater part of the Law of Evidence is the offepring of 
Judges in modem times. When our Common Law is fabled to 
I have originated, Juries were their own Witnesses. It would bo 
a difficult task to assign the birth-days of most of our Rules of 
Evidence ; of several of the most beneficial of them it may be 
confidently affirmed that they were generated subsequently to the 
reign of Charles II. 

The most remarkable contrivance for perverting justice 
through the medium of the Rules of Evidence, that was de- 
Tised in the leign of Charles II., was that of the preliminary 
proof of a General Plot. It was a judicial spectacle, consisting 
lin the introduction to a Jury, at the commencement of a trial, 
I or first scene of a tragedy, of a host of Witnesses who might 
iknow nothing, and who commonly professed to know nothing, 
of the person, or of any action or speech of a prisoner. These 
witnesses deposed to the actions and speeches or lettera of a 
Bmltitude of Individuals who, for all that then appeared, were 
equally esti-anged from the prisoner as themselves, hut whose 
conduct was supposed to indicate a treasonable conspiracy of 
Bome kind or other, to which some persons or other were parties. 

' Lard Campball'a abatraot of tbia case, in bis Life of J^rrya, is, "Mnrder of 
'Sir T. Annstrong." See a beautiful ref«r«uoB to the coaa b; Lord Erskiiie in 
defending Hardy, j+ SI. Tt. 94+. 
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The first sciiue was then shifted; and a uew class of wit- 
nesses, or, sometimes dramatis personal in the former scene but 
in new eharactera, were brought on the stage of the Court. The 
second-scene witnesses were supposed, in theory, to establish, that 
everything which the witnesses in the first scene were con- 
sidered to have proved to have been done or said waa done or 
said in furtherance of a conspiracy to wliich tlie prisoner was a 
party; seeing that privity to any design may imdoubtedly be 
compatible mth diatiince from the place, or places of its execu- 
tion. Thus, what appeared, in the first scene, to be a narrative 
of events in an Utopia or Oceana, was, by the denouement of 
the second scene, supposed to be brought home to the prisoner's 
own whereabouts, or, as in Algernon Sydney's case, his own 
writing-desk. 

On the trials for the Popish Plot, the prisoners were preju- 
diced in a peculiar manner by the machinery of a General Plot; 
because in peregrinations through many countries, and over the 
whole duration of the memory of the witnesses, many speechea of 
Catholics could be raked up, and many more feigned without 
possibility of contradiction, indicative of a detestation of Protest- 
ants, and shewing expectations, founded on a juncture of political 
circumstances, of the Restoration of the Komaii Catholic religion 
in England'. This kind of evidence, aggravated by the inflam- 

' Among the galaxy of abBurrt proofs of a General Plot, on trials for the Popish 
Plot, may he mentiOQed, aa exuaiplea, that apon Lord i^taSbrd's trial, tho witDESB 
Prauncc depnaeii bb to the Gtnaral Plot, "I went to see Mr Sogleton, a Priest 
{unconnected in any way with Lord Stafford), in 1678 (two years hsfora the trial), 
and he tuhl me that hn did not fear, in a little time, to ha a Priest in a Parish 
Church ; and that he would make nu more of stabbing fort; parluinient-men, than 
of eating hia dinner, which he waa at that very time." Nine records of conyictiong 
were produced, not only tor the Popish Plot, but also for Bubomiog or aspersing 
witnesses in trials for it, all supposed to maoifeat a Gtneritl Plot. The witness 
Dugdale, being told 10 confine his evidence to the General Plot, deposEd, "I have 
heard of several sums in general that the Pope wae to aontrihute for the carrying 
on of the Plot; I do not know, but I think I heard sumetimea of £10,000, or some 
such sutn, I liave been told liy a servant that formerly belonged to Lord Stafford, 
that the Pope's income was ^£14,000 a day ; and, if he would do aa he had pro- 
roiaad, he was able to do very muL'b." " The PrieBts have told me, at their . 
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matory declamatiou of Judges, was unfavoiaUe to a cabn iuquiiy 
whether many isolated fragments of speeches and unproduced 
lettera and papers established any combination of purpose, and 
that purpose, the killing of the King. Still less was it probable 
that a Jury who, at the opening of a trial, were terrified and 
incensed by evidence of a General Plot among the Papists, would 
afterwards patiently examine into the point of a prisoner's con- 

witli any suc!i Plot, if be were a Provincial of Jesuits 
or other influential Papist. 

On tlie trials of Russell, of Sydney, and of Hampden, the 

General Plot bad a plausible foundation in the Kye- House 
Plot. It was commonly believed, and bad been edtablisLed by 
& Jury, so far as a Jury in those times was worthy of any credit, 
that the object of the Rye-House conspiracy was the assassina- 
tion of the King^. There was not an iota of evidence to shew 
that Russell, Sydney or Hampden bad any participation what- 

a design, if there were such, of killing the King ; never- 

Jeffreya, in his summing up in Sydney's case, says, " All 
tliese witnesses (those to the General Plot) give you an account 
that there was a design to kill the King;" and, again, '"Tia 
plain by persons that don't touch the prisoner, that there was a 
coiispu^cy to kill the King." And Judge Withens concludes 
the trial with pointed reference to Keeling's discovery of the 
E.ye-House Plot, thus, " Says Colonel Sydney, Here is a mighty 
conspiracy, but there is nothing comes of it. Whom must we 
thank for that ? None but Almighty' Providence. One of tJiein- 
aelves was troubled in conscience, and coines and discovers it; 



iaga, tbat killing the Eiag waa no more thnn killing a dog." TLix Bo-callcd enAuDce 
was nlduced b; the Maoagera of the Eauao of CommanB before the Eunae of 
Peers. Lord Stafford's trial hiu beeu designated liy Lord Kenyon, in tlie Houae 
of Lords, aa " a legal murder." 

' Ah to Rumbolit's dying declaration negativing any intention on tlie part of 
the Rje-liDURe Conapiratots to kiU tbe King, aee Mr Fox's reiaarks upon tliat 
declaration in hia Sialory. For a driimatii: venunn of tlie deaigned aasasaination, 
and of its prevention by tbe fire at }fewmarket, see Dryden'a Opera of J 'iion imd 
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bad not Keeling discovered it, God knows wliether we migl 
have been alive at this day." Thus treating the General Plo* 
for killing the King at the Rye-House and Particular Plot ii 
issue ae identical, though unconnected hy a single link. 

Algernon Sydney's trial presents a remarkahle instance of 
artifice of giving hearsay evidence personally affecting the prii 
Boner, under the color of proof of a General Plot. This manc&uvi^ 
also, incidentally affords a striking example of the fallacy o 
hearsay testimony ; two witnesses referring their hearsay infor 
raation, each of them to each other. 

West (a witness whom Mydney had " never seen or heard o 
in hia life," and to whose hearaay evidence Sydney had objected 
but was overruled). Colonel Jtumsey said, that " there were sonofl 
Lords and Gentlemen intended to make an insurrection, ant 
that the persons were the Duke of Monmouth, Lord Essex, Lon 
Howard, Lord Kussell, the Prisoner, and Mr Hampden," (Hea 
say evidence, not of generalities, but of the prisoner's participi 
tion in treason), 

Mumsey (notorious for the conflict of hia evidence at 
trials of Itussell and Cornish). West told me that there was 
council, which were the Duke of Monmouth, Lord Essex, Loi 
Howard, Lord Russell, the Prisoner, and Mr Hampden. 

Chiaf JuKtice. Wliat did he (Weat) tell you of them six? 

Ramsey. Mr West had that discourse with Lord Howard 
I never bad ; he (West) is more fit to speak to that (what Was 
had said he had heard from Rumsey himself) than me. 

Prisoners, unaided as they were by Counsel, were often OO" 
zened by means of the scenery of a General Plot. They wen 
beguiled into a fatal belief that the evidence of a General Plot iti 
no way concerned them, and, therefore, did not require to be 
watched ; and that it would be sufficient time for them to think 
of cross-examining, or, indeed, listening to witnesses, when the 
scene shifted to transactions in which they were personally im- 
plicated. Thus, upon Lord Stafford complaining, " I do m 
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hear one word tlie witness says, my Lords," tte Lord High 
Steward replied, "My Lord, this does not at all concern your 
Lordship any furtlier than aa to the General Plot." Upon the 
infamoTia Oatea concluding his testimony upon the General Plot, 
when Lord Stafford was asked if he had any qnestiona to pro- 
pose, he answered, " No, my Lords, I am not at all concerned in 
hia evidenee." So, of the evidence of the General Plot in 
Algernon Sydney's case, the Lord Chief Justice said, " I tell 
you, all this evidence does not affect you, and T tell the Jury ao." 
To which Sydney very pertinently answered, " But it prepossesses 
the Jury." Lord Russell, upon his trial, said, "My Lord, I 
think I have very hard measure ; here is a great deal of evidence 
ty hearsay;" to which Chief Justice Pemberton replied, " This 
is nothing against you," So in Langhoxn's case, the Chief 
Justice told the prisoner, " Look you, these witnesses speak 
nothing to you in particular, but only that there was a con- 
spiracy to kill the King and introduce Popeiy." Upon being 
asked if he wished to inten-ogate the witnesses, Langhom an- 
swered, " No, my Lord, they are not accusing me, I have nothing 
to aay to them." At the trial of Sir G. Wakeman and three 
Benedictine llouks, after a lengthened examination of many 
witnesses to a General Plot, the prisoners were told by the 
Attorney-Genera!, " Now it will hehove you take notes, for we 
shall come home to you." This may be explained by what was 
■told Lord Stafford, " We will Ull your Lordship when we come 
to the Particular Plot," implying that until then Lord Stafford 
might go to sleep. In fact, evidence of General Plots materially 
affected prisoners, and deserved from them the utmost vigilance. 
Thus, in Sydney's trial, the Chief Justice, in his summing up, 
without pretending that the prisoner had been proved to have 
been connected with the general evidence, stated that the wit- 
nesses to the General Plat made it plain that there was a eon- 
Bpiracy to kill the King, and supported the credibility of the wit- 
nesses to the Particulur Plot. 



PEOCBDUBB IS PROBECUTIUXS 

The precetlenfs of the trials for the Popish and Rye-House 
Plots have retained their authority down to our own times, with, 
however, some very important distinctions. Evidence of a Ge- 
neral Plot previous to estahlialiiug any connexion between the 
prisoner and the plotters was received in Hardy's and other 
modem State Trials, and, upon the Queen's trial, was pro- 
nounced Ijy all the Judges to Ire according to the law of the 
land. 

The House of Lords, in the Queen's case, proposed to the 
Judges the following question: "Supposing that, according to 
the rules of law, evidence of a conspiracy against a defendant 
for any indictahle offence ought not to be admitted to convict or 
criminate him unless it may apply to himself; may not general 
evidence, nevertheless, of the existence of the conspiracy charged 
upon the record be received in the first Instance, though it can- 
not aft'ect such defendant, imless brought home to him?" 

The answer of the Judges was as follows: "We are of 
opinion that on a prosecution for a crime to be proved by con- 
spiracy, general evidence of an existing conspiracy may, in the 
first instance, be received, as a preliminaiy step to that more 
particular evidence, by which it is to be shewn that the indi- 
vidual defendant was a gTiilty participator in such conspiracy. 
This ia often iiecessary in order to render the particular evidence 
intelligible, and to sliew the tme meaning and character of the 
acts of tlie particular defendant, and on that account, we pre- 
sume, it ia permitted. But, it is to be observed, that, in such 
cases, the general nature of the whole evidence intended to be 
produced is previously opened to the Court, whereby the Judge 
is enabled to form an opinion as to the probability of affecting 
the individual defendant by particular proof applicable to him, 
and connecting him with the general evidence of the alleged 
conspiracy ; and, if, upon nuch opening, it should appear mani- 
fist, that no particular proof sufficient to affect the defendant is 
intended to be adduced, it would become the duty of the Judge 
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, case in Umwe, and not to allow the general evidence 
to Le received, wliicL, even if attended with no otlier bad effect, 
such aa exciting an unreaaonahle prejudice, would certainly be 
a uaeless waste of time." 

It may be questioned whether It be " often necessary," and 
not merely convenient, for the prosecutor to give preliminary 
evidence of a General Plot, in order to " render the particular 
evidence intelligible," at least so often aa to justify a general 
rule, exceptionary to the ordinary rules of evidence, and jubject 
to grave counterbalancing disadvantages. It is to be observed 
that the Judges do not state the supposed existence of necessity 
to be a qualification of the Rule, to be made out to the satisfaction 
of the Judge in each particular case, but they say, in effect, that 
genera! evidence upon trials for Conspiracies, because it is often 
necessary, is always allowable, if not manifestly irrelevant. 

If the customary order of evidence in aU other cases were 
adhered to, the witnesses called to prove the links between a 
Prisoner and a General Plot would be examined and cross- 
examined in open Court, before any matter of questionable 
relevancy would be permitted to be proved. According to the 
course sanctioned by the Judges in the Queen's case. In the place 
of such linh-witnessea, the Judge i.^ to pronounce an opinion 
on mani^st irrelevancy, founded, first, upon the statement of an 
Attorney-General; who, secondly, relies on the statements in his 
brief prepared by the Crown Solicitor, who, thirdly, puts trust 
in the statements of witnesses unexamined and unseen, except 
before some Justice of the Peace, or, may be, only before the 
Crown Solicitor himself in his niEce, 

Supposing the Judge, and it might happen to a Daniel, to 
be misled by statements at fki'rd hand, unchecked by the usual 
safeguards of testimony, and percolating through channels not 
altogether free from suspicion, the result is an irreparable injury 
done to the prisoner. A Jury is not to he viewed as a phi- 
losopher in his closet, who may be indulged with the most 
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conipendioua methods of proof, and may have laid open to Lim 
every avenue of truth, however clogged with matters irrelevant 
or calculated to mislead the vulgar, in the confidence, that he can 
with ease discharge from his mind what he has imbihed at one 
stage of his inquiry, but what, at a ftirther stage, he deems to be 
infructuoua or deleterious. A Jury cannot with like facility 
dismiaa from their minds what a cloud of witnesses have de- 
posited there upon oath; they may even he tempted to fancy 
links, rather than that their time and attention should have been 
thrown away, a pleasant exercise of their powers of demonstration 
be thwarted, and the horrid guilt of an atrocious conspiracy have 
been revealed to them, without condemning one of the conspirators 
to condign punishment. In this point of view, supposing even a 
case in which a Counsel for the Crown ope^is the details of the 
General Plot as far as it is necessary for the purpose of explaining 
to the Judge his link-testimony, but abstains from calling 
witnesses to it in consequence of the Judge deeming the links 
insufficient ; supposing also that the case against a prisoner, 
when BO clipped, is weak in itself, will it not derive aid, and 
the prisoner sustain prejudice, from the Attorney-General's 
opening? May not many a Juryman be influenced hy what he 
has heard the Attorney- General say, and what he may think is 
withheld from his furthei notice only through the quirks and 
quibbles of the lawyers. A Jury is not usually, even in the 
present scholastic times, competent to treat what they have 
heard as unheard, especially if it amuse the iancy. 

The question has been considered on the, supposition of that 
immaculacy which distinguishes public officers in the present 
day : but a Constitution should he framed to meet the exigencies 
of iniquitous as well as of model times. An Attorney-General, 
it may be concluded, will be had, if the Government of which 
he is an Underling be bad, and a Solicitor for the Treasury, being 
less responsible, will be worse still: so the alteration in the 
patents of Judges would hy no means extinguish their prospects of 
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and honor &om the Crown, if, in a degenerate age, 
they should ever be swayed hy hopes as they anciently were ty 
Only in the last Session of Parliament the Heads of the 
two great Parties in the State combined in opinion that the 
lealing of a political difference concerning the Crown's Prero- 
gative, warranted the counterbalancing disadvantage to the Con- 
stitution of holding up to the ambition and vanity of Judicial 
Tunctionaries four Peerages for life ; a bait more alluring at least 
than its converse as predicted of Macbeth, " Thou shalt get 
KingB, though thou be none!" 

But, the present llule as to the admission of preliminary 
evidence of a General Plot ia distinguishable in important par- 
ticulars from the Rule on the subject in the reign of Charles II, 
In that reign no supervision, as at present, was exercised by the 
Court over the evidence; the Counsel for the Crown imported 
whatever matters they pleased to prejudice a case, without 
'ng any connexion between them and a Prisoner, and gene- 
rally failed in the establishment of any relevancy of the General 
to the Particular Plot. Moreover, every denomination of evidence 
waa receivable in proof of a General Plot, even some kinds 
concerning the admission of which, on other occasions, there waa 
evinced some squeamishness ; at present, although the order of 
proof is inverted, the kind of proof both for General and Par- 
ticular Plots ia the same. But, chiefly, there ia this distinction 
, between the old and new practice, that, in the reign of Charles 
n., not only were Prisoners denied the aid of Counsel in this 
matter where that aid waa inestimable, but they were themselves 
deceitfully hood-winked in order that they might treat the proof 
of a General Plot as evidence with which they had no concern, 
and view as mere summer-lightning, what waa, afterwards, to 
he forked and darted into then- own breasts. How different, 
upon the trial of Hardy, was the result of the evidence of a 
General Plot, the details of which occupied the Attorney- 
General nine hours in hia narrative, and which embracing, aa 



it did, the transactions of the members and correapondents of 
several political Bocieties, would liave implicated at the least 
forty thousand persons! Yet these dense and sanguine miata 
were dissipated by the rays of Erafeine's eloriuenco in a apeecli 
of which Home Tooke noted, in his copy of the trial, as cited 
by Lord Campbell with approbation, " This speech will live for 
ever." 

It is not proposed, on tlie present occasion, to dwell on the 
nmneroua perversions of justice which were facilitated and en- 
couraged by the Law of Evidence as it stood in the reign of 
Charles II., in points wherein that Law has been subsequently 
amended'. The Law of Evidence in that reign stood, in a great 
measure, the same aa in the infamous State Trials of the ancient 
Monarchy. Some, indeed, of the imperfections of the old law 
were magnified, as by an optic glass, in the reign of Charles U. 
It had not, for example, occurred before his reign, tliat a witness, 
like Oates, in disregard of all modem rules of hearsay, secondary, 
or irrelevant evidence, could pretend to relate minute particulars 
of the contents of packets upon packets of letters from all parts 
of Europe, Commissions, Jesuits' books, sermons, Papal In- 
dulgences, Patents of a Lord Chancellor, Lord Treasurer and 
Secretaries of States, without producing a scrap or note of any 
one of them. Of the letters that Oates attributed personally to 

' In tlie Anthor'a Great Oyer of Poisonmg, the evidenoe adducad at tha trial of 
the Earl of Somcraot, much of which ia ai the same Idnd aa tho speoiea received in 
the reign of Cbarlea II,, ia neighed item b; item in the baJAncee both of modern 
law aod of genaral jnriHprudeace. The brutal treatment of priaonara upon their 
trials, BO far aa it resulted from au; defect in tho Conatjtutioo, muet be referred to 
the want of independence reaulting from the patents of Judges: it ia, however, chiefly 
aacribable to the barbarous feelings of the age. Tbe triata of the Kegicidea, (eapeci- 
all; Harrieon'a, over whom one of the CommiasioneiE aaid, at bia trial, that there 
ought to ba written, as over a bouae infected with the plague, "Lord, have 
mercy ! ") aad the whole courae of triala for the Popish Plot abound with examplea 
of iirutalitiea by Judgea and Counael for the Crown heaped upon priaonera. The 
following taunt may be thought nniqiie : One Lewia, a dwarf, was, in 1679, 
banged, drawn, and quartered for aaying maaaes, taking ooufeaeions, and being 
commonly reputed a Joauit. When the evidence for the Crown waa conohlded, 
the Judge said to him, " L^nle ffmll,eman J what can you aay to this? 
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a prisoner he said, that in May, Jane, July, and August last, 
ho had seen letters signed Stafford, " whereby it appeared that 
the prisoner was in a conspiracy against hia Majesty, and that 
lie had transmitted several sums of money to the Jesuits to carry 
on the design." 

Dugdale's evidence ujion the trial of "VVhithread may be 
thought to liave exceeded in degree the hearsays of former 
reigns : the following is an extract from it, 

Dugdale, I have received several packets of letters from 
several persons beyond seas, which letters did contain treason 
in them, for the introducing of popery and killing the king. 

Chief Justia:. You read the letters? 

Dugdale. Yea, my Lord, I did. 

Chief Justice. How many letters have yon intercepted ? 
Have you intercepted twenty ? 

Dugdale. Yee, a hundred, my Lord. 

In like manner, upon Langhom'a trial, the witness Bedloc 
spoke to the contents of several packets of letters from having 
Been the prisoner transcribe them in a book, and he was ex- 
pressly invited by tlie Chief Justice to relate to the Court the 
effect of such of them as, in his judgment, were most material. 

It was reserved for the Judges of the reign of Charles II. to 

w their disregard of coherency between an indictment and its 
proofs by such a Resolution as that in the case of the construc- 
tive traitors at Farley Wood, in 16G3, as reported by Sir 
Matthew Hale, " Fuit agree, que si vm overt-act soit lay en le 
'indictment, et le proof est d'un autre overt-act de mesme le 
'kinde, ou species de treason, ceo est assets bone evidence." 
This resolution is recorded by Hale as emanating from the 
fountain-head of authority; but he modestly suggests, as the 
opinion of a humble individual, that " if another act than what 
as laid be sufficient, the prisoner will never be provided to make 
'tis defence." Not unnecessary, tlierefore, was the clause in the 
Treason Act of the 7th of William III,, enacting that no evidence 
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aliould be given of any overt act which is not expressly laid | 
the indictment'. 

It was not until tlie reign of Charles II., when there t 
two Treason Acts in force, that it became serviceable to the Crown 
to bewilder a prisoner, leaving him in doubt as to which of the 
two Acts he was to apply his evidence. This was accomplished 
by means of the abbreviation of Statut. which might be applied 
singularly or plurally at the option of the Crown. Accordingly, 
when Colledge asked, " I desire to know upon what statute I am 
indicted ?" the Chief Jnatiee answered, " Is it not contra formam 
statut. with an abbreviation? That refers to all tlie statutes 
which are in force concerning high treason." Upon Algernon 
Sydney raising a similar objection, Judge M'^ithens answered, 
" Sir, would you have a new indictment made for you?" It ia 
to be observed, that if the word stalutorum had been inserted, it 
would have been a flaw. Hale mentions this quirk as esta- 
blished law, without refen-ing to authority in any former reign : 
the idea, however, had occiured to the author of the play of 
Ignoramus, who makes his hero, a pettyfogging lawyer, instruct 
his clerk, "Cape hoc, asine (giving him a box on the ear), si 
non potes scribere verum latinum, abbrevia verba per dimidium, 
scribe cum dasho, sic ncc facies en'orem in latino, i 
in lege^." 



' Tlie reading of Bulected portionB of Sydney's paper, notwithstaiiding that 
argument wliicli he used for reading the whole, that thu« tbo Scriptur™ might be 
represented »s HJinouncitig that "there ia no God," of vhich Erakine iiTiiiled him- 
Belf in hia speech for tiie DenD of St Aaapli, indicates a defect, but Dot n new defect, 
of the hiw in the reign of Charlea II. The notes of Coke, wlien Attorney- General, 
which are estMit in the State Paper Office, upon copies of depraitJona relative to the 
Powder Plot, indicate a worse practice of garbling, mich &b "Read A. and B. 
only," "Read not this," " Hiiciuqut" (thus far), "CaTB I" See Jardina'a Oiminai 
Trials, and the Author's Oger of Poiaoaing, 

' Ahbreviationa in Indictments were aboliahed by a statute of George II. In- 
dictmenta were Anglicieed by the Commonwealth, hut their barbaroua Latinity was 
restored at the Bestoratinn. The special pleaa of Sydney, Leach, and Fitiharria 
are all in Latin. The use of Latin records was abolished by a, statute of George IL 
reciting that "many and grcxt miachiefa da iraquently occur to the Subjects of the 
Kingdom irom the prncBodiiiga in Courts of Justice boing in an unknown tongue." 
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It is matter of curiosity, how some species of eviLlence which 
are now deemed inadmissible, were admitted in the reign of 
Charles II. when adduced for the Crown, tut were rejected, if 
at all of a doubtful aspect, when offered for a prisoner. Thus, 
in regard to leading questions— Lioii Campbell, in his Life of 
Jeffireys, mentions that " Lord Kussell had certainly been pre- 
sent at a meeting of conapiratora, when there was a consultation 
ahout seizing the King's guards ; bat, he insiated tliat he came 
in accidentally, that he had taken uo part in the conversation, 
end that he was not acquainted with their plans. The aspirant 
Chief Justice (JefFreya) saw clearly where was the pinch of the 
case, and the Attorney-General, who was examining Colonel 
Bumaey, heing contented with asking, " Was the prisoner pre- 
sent at the debate?" and receiving the answer " Yes," Jeffreys 
started up, took the witness into his own hands, and calling 
upon him to draw the inference which was for the Jury^, pinned 
the basket by this leading and highly irregular question, " Did 
you find him averse to it or agreeing to it?" Having got the 
echoing answer which he suggested, viz. "agreeing to it," he 
looked round with exultation, and said, " If my Lord Hussell 
now pleases to ask any questions, he may*." 

For a flugrant matance of the raeure of an mdictmcnt to make it good after plea, 
see Sir 8. BamardiBloQ'H case, tern. Car. II. The Coirt rofused to delay pHSfling 
sentence uutil the nisui-D might be inquired into, saying, " We lu.ve here two bores 
> foot ; let us despatch one first," 

> The objection is bifurcate, (t) that the qaeetioD is leading j (i) that it asks 
the witneHs'a opinion. Evidence of opinion is very oommon in ancieot State Trials, 
,and not the least in those of the reign of CJharies II., as in the case of City riota 
the AttoniBj-General afks a witness, " Did you ever look upon it that the Sheriffi 
lutd more to da wiib the poll than others I " 

' It ia instructive to know froni the bast authority in England, what is a liad- 
ing question t It has been sometlmeH defined, that which only a Leader may ask ; 
tbe distinction hetween leading to a subject and auggeating an answer being often 
subtle. The scene related in the test is anbHtanfaally correct ; bnt, perhaps, more 
dramatic than what actually oeeurred. Rumsey wss JeSVeys's own witness, who 
was occaaiotially taken out of hia hands by the Attorney- General. After "pinning 
the basket," Jeffraya did not inunediately, as it is above described, put hia question 
to Lord EussbU, but there wa.s an interval in which the Chief Justice took the 
witness into hia own bsnda. Upon the Cliief Justice concludiug, and not before. 
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It is conceiTed that the following may lie deemed I 
questions, as where the Solicitor-Greneral asked of a witness, in 
Tong'a case, " To make things short, were you ever at any meet- 
ing where there was a discoiu'se touching surpn'sing the King, 
and altering the Grovermnent?" Or wliere Chief Justice Pera- 
betton asked the King's evidence, Bedloe, touching the contents 
of an unproduced letter, thus, " Was there any mention in the 
letter of exciting the French King to invade the kingdom?" 
Or where, as in Sir G. Wakeman's trial, after Oated had sworn 
that the prisoner had refused £10,000 offered to him for poison- 
ing the Kong, hecause it was too little for so great a work, and 
on being asked whether that was all ? and answering, " That is 
ail I can remember," the Chief Justice asked, " Did he say what 
he would have?" and on Oates answering, " I can't remember 
that, but ho said it was too little," the Chief Justice further 
asked, " Did he say lie would have five more, or any other 
sum?" Oates, thus instructed, swore that he had seen in a 
Book kept by the Jesuits tliat Sir G. Wakeman had accepted 
£15,000. . 

When leading c[uestion9, or questions of that appearance, 
were put by oi on behalf of a prisoner, they were promptly 
suppressed. Thus, when Rosewell, upon his trial for high treason 
in making use of certain expressions in a sermon, put to hia 
witness the very words which had been imputed to him by the 
witnesses of the Crown, viz. "Did you hear me speak of Ahab 
and Hezekiah his son?" he was immediately stopt by the 
Chief Jiistice, who said that the question was a leading one, and 
that be must have " none of those things." So, upon the trial 
of Braddon and Speke for propagating rumours concerning the 
Earl of Essex's death, a question turned on the point whether 



Jefire2?a put hia question. The aame queation was genBrallj asked of priBoners upon 
the tennination of each witness's tuatimon; ; bat it was umutlly put liy the Judge, 
aodnot by the examining Counaal, The " looking round with axultation " ia not 
reported, but is a pleasant anhveniug of tlia tableau. 
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the defendaDta had done more than circulate a cuiTeiit rumour: 
an information waa read for the defendants, in which the in- 
formant had declared that she saw a razor thrown out of a 
window in the Tower, and that thereupon a sentinel cried out. 
The informant, having been, probably, tampered with (of which 
evidence was given), when examined at the trial denied this 
part of her information, and Braddon wished to shew that the 
statement upon which he had acted, whether it were true or 
false, had, in fact, been made, his CLuestion waa overruled as 
being a hading one, as follows : 

Braddon (towitneBs). Did not you say you heard him cry out? 

Solicilor-Oenei-al. My Lord, we cannot admit Mr Braddon 
should ask such questions ; tliey are leading questions. Ask her 
a general question, and you shall have an answer, but you shall 
not give her words to swear to. 

Chief Justice. No, upon my word, you have given ha too 
many words to swear to already. 

In like manner as with leading questions, hearsay evidvnce 
appears, during the reign of Charles II., to have been generally 
received against, but not for prisoners. It was received against 
them often without any qnalification, as throughout tlie trials for 
the Popish Plot, though sometimes, when the case admitted of 
it, with some such qualification as that furnished by Sir Orlando 
Bridgman, on the trials of the Kegicides, who, after dwelling 
particularly on the hearsay statements of parties who did not 
appear at the trial, some of them being kept in prison, stated, 
" What another says of one is not pregnant evidence, if you 
take it singly, and have nothing of other pi-oof." And the 
Attorney-General, on Lord Eussell's trial said, " Hearsay evi- 
dence is not evidence to convict a man, but it plainly confirms 
what other witnesses swear." And this effect was given to 
hearsay evidence by Jeffreys, upon Algernon Sydney's tiial, 
on which the prisoner had been sharply told not to interrupt a 
witness in the current of his hearsay. 
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A remarkable exLibition of hearsay evidence occurred at tl 
trial of Hulet, wlio was charged with being an executioner of 
Charles I. A wituesa, Colonel Nelson, deposed that he had 
been told by Colonel Axtell (at the time a prisoner, and who 
miglit have been called on the part of the Crown), about six 
years since, that one Walker cut off the King's head, and that 
Hulet held it up to the people, saying, " Behold the head of a 
traitor!" At a later stage of the trial (probably from a hint he 
had received) Colonel Nelson interposed, saying, " It has come 
lately in my mind, that I did hear from a Colonel Pretty, that 
Hulet struck the blow." Captain Twogood deposed that it had 
been "generally reported in Ireland, that Hulet either cut off 
the King's head, or held it up." One Burden, apparently a 
■witness for the nonce, declared, that " It was a common speech 
among the soldiers that Hulet cut off the King's head'." 

When hearsay or supposed liearsay evidence was tendered 
on behalf of a prisoner, a very difi'crent course was adopted. On 
Lord Russell's trial, notwithstanding Lord Howard had been 
permitted to give on behalf of the Crown a long narrative of 
hearsay evidence, after Lord Russell had expressly objected to 
it, when Lord Anglcsea was proceeding to relate something 
which Lady Chaworth had told him, he was interrupted by 
Chief Justice Pemberton thus, " My Lord, what you have heard 
from my Lady is no kind of evidence at all." 

* In a copj of Whitelocke'a Mciaorials, in the Library of Downing College, are 
goma ouriouB notes written by a Mr Daroll, who rofere to foL 19 of the book, with 
the wnnls "Aiieot my father." At the folio referred to, a Mr Darell is mantianed 
by Whitelock aa an " eitraordinary handsome propar geotlcman." In the HamB 
hand is s date of 16S6. Mr Darrel, among other notsB, atatea that the Bishop of 
Ely uHd him that Capt^n Hatton laid him that Lambert had lold him, when hs 
maa a prisoner in Jeteey, that Cornet Joyce cut off the King'a head ; the Biahop 
made this statement on Sunday, i;th of November, iCqS. In the preceding Jima 
Mr Darrel was told by Colonel Titus (the reputed author of EiUing no Murdtr) 
that Rumbold, Dryden'a "one-eyed archer," had declared at his aieoutioo that 
"dearies L waSt to his certain knowledge, l>eheaded by the common hangman, and 
that if he liad refused to do it, Bumbold was to have done it ; and that Rumbold 
further said, hs would have done it very wilUtigly if he had been commanded t^^ 
that work," ^^ 



